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I. 


LTHOUGH from the earliest times some restraint has been 
exercised over such lines of activity as are of vital interest to 

the public, in recent times there undoubtedly is an increasing need 
of stricter regulation of those important employments which are 
affected with a public interest. It is true that there are many men 
who still avow the principle of /azssez faire, who say that it is the 
better policy to leave all business with as little interference from 
the law as possible; but most men now realize that a sharp dis- 
tinction must be drawn between the ordinary private businesses 
and the exceptional public callings. Indeed, in the case of the 
modern public service companies, their power over all commercial 
activities has become so apparent that the necessity for the control 
of that power for the protection of the whole people is generally 
conceded; and it is hardly too much to say that the efficient regu- 
lation of the public employments by sufficient law is the most 
pressing problem confronting this nation. In this crisis of affairs 
it behooves lawyers to show the people that the law is indeed 
adequate to deal with the situation, that it has not only elabo- 
rated detail to meet obvious wrongs seldom defended, but also 
enlightened comprehension to deal with the large policies openly 


justified which are truly inconsistent with public duty. Undoubt- 


edly it is now thoroughly understood by all who conduct public 
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services that they must not unjustifiably refuse applications for | 
service, wilfully neglect to provide adequate facilities, unreason- 
ably demand unusual prices or capriciously discriminate between 
their patrons. Nevertheless it is occasionally asserted by the 
managers of a public employment that they may refuse to give 
service when it becomes necessary to protect their business in- 
terests; and more frequently the right is claimed to make differ- 
ences in their prices in order to promote their business interests. 
This position that the same business policies are justifiable in 
public employments as in private enterprises is taken with such 
confidence at times, that it is most necessary that those who are 
conducting the public services should be told in so uncompro- 
mising a manner that they may at length realize its full significance, 
that, while those who conduct private enterprises may devise many 
schemes so Jong as they keep within the limits of fair competition, 
those who profess a public employment must not adopt any busi- 
ness policies which are in any way truly inconsistent with their 
public duties, 


From a business standpoint it may be an effective policy at times 
to refuse to have any dealings with a customer who persists in 


patronizing a rival, and certainly it is often advantageous to make 
a lower price to customers who will give exclusive patronage. 
This is fierce competition in both cases, but it must be admitted 
that it is all fair enough in individual competition, although 
very probably concerted action of either sort would constitute an 
actionable conspiracy, because when monopoly is present these 
policies become too oppressive to be borne. The employment of 
such policies might well be forbidden those who conduct public 
services upon this ground alone, since in such businesses virtual 
monopoly is usually present. Moreover, in the case of public 
services such a policy would seem to be in the face of the public 
duty to serve all that apply and treat all without discrimination. 
But although it will be seen that the law is positive that in public 
service outright refusal to deal with an applicant who is patronizing 
a rival is illegal, the law does not seem to be so clear that special 
reductions may not be made to those who will give exclusive 
patronage. 

If one accepts the premise that in a public service one may do 
nothing to foster his own interests that is inconsistent with his 
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public duty, it is impossible to justify the outright refusal to serve 
an applicant, who wishes service, on the ground that he is dealing 
with a rival. An example of this is Chicago & Alton R. R. Co. v. 
Suffern,! where the court held that a railroad could not refuse to 
receive coal from a shipper who had begun to make shipments by 
another route, basing its decision upon the ground that serious 
injury would result to the business interests of the people if ship- 
pers could be compelled by such arbitrary measures to patronize 
one railroad to the exclusion of others. Upon somewhat similar 
principles, in a later case, Portland Natural Gas & Oil Co. v. State,? 
it was held an insufficient answer to a #andamus to compel a com- 
pany to supply an applicant with gas, that the relator was being 
supplied by another gas company ; for the court said that it would 
not permit the establishment of perpetual rights to give exclusive 
service by any such arrangements.® 

The advantages which may accrue to a public service company 
if it may make lower rates to those who will deal with it exclusively 
are plain, and this policy would doubtless largely prevail in making 
rates for competitive business, if it were not for the general recogni- 
tion of its essential illegality. It has already been seen that those 
who conduct a public employment must forego many methods of 
getting business and holding it which are permissible in private 
affairs. And it would seem to be plainly contrary to public duty 
for a public servant to charge certain applicants more than others 
because they have dealings with a rival. Most courts so hold, for 
reasons best expressed in the leading case of Menacho v. Ward. 
In that case a regular line to Cuba put upon a black-list those who 
shipped by tramp steamers and charged them higher rates than 
others. Such discrimination, the court said, is not only unreason- 
able but is odious, because of its tendency to destroy competition 
and establish monopoly. On the other hand, in an important case 
in New York, Lough v. Outerbridge,> where a steamship company 
made a lower rate to those merchants who would not ship by a 


1 129 Ill. 274. 2 135 Ind. 54. 
8 Two other cases upon this general subject should be stated. In the leading case 
of Bennett v. Dutton, 10 N. H. 481, it was held that a passenger who had come from 
Lowell to Nashua by a rival line must be taken from Nashua to Amherst. And in the 
recent case of Gynne v. Citizens’ Telephone Co., 61 S. C. 83, it was held that an appli- 
cant for a telephone could not be refused on the ground that he was a subscriber to a 
rival telephone system. The discussion in both of these cases is well worth careful 
reading. 
* 27 Fed. Rep. 529. 5 143 N. Y. 271. 

33 


| 
i 
| 
q 
| 
| 
| 
i 
ii 
if 
i 
| 
é 
| 
| 


514 HARVARD LAW REVIEW. 


rival line, the court held that there was no illegal discrimination, 
since the concession was offered to all who would conform with 
the condition. 

Notwithstanding the weight to be given to this decision, it is sub- 
mitted that it is opposed to what are conceived to be fundamental 
principles. As between two shippers who offer the same goods for 
the same transportation, it seems to constitute personal discrimina- 
tion, with all its accompanying evils, to make one rate to one and 
another rate to another by reason of the fact that one ships exclu- 
sively and the other does not. And it ought to be plain that this 
is so, whether it is done as in Menacho v. Ward,! by charging the 
one who does not ship exclusively more than the usual rate, or, as 
in the case of Lough v. Outerbridge,? by giving exclusive shippers 
concessions from regular rates.8 


ITI. 


Another policy which is often of such obvious advantage as to 
be common in ordinary business is to make lower proportionate rates 
to larger than to smaller customers, and even occasionally to de- 
cline to deal with very small customers who may be more trouble 
than they are worth. The latter is a small matter, perhaps, while 
the former is a matter of great moment to the managers of public 
services, who may often see the opportunity to get large amounts 
of valuable business, highly profitable in the aggregate even at 
lower proportionate rates, if they can still maintain higher propor- 
tionate rates upon the regular business which they get from smaller 
customers who are not in a position to dictate their terms. 

It should be obvious that in a public employment all applicants 
must be served at fair rates, even if in a particular case it is espe- 


1 Supra. 2 Supra. 

8 The jurisdictions are divided still upon the fundamental question whether there is 
a general principle against every form of discrimination at common law, although today 
the rule against all-discrimination is established by the great weight of authority. In 
none of these majority jurisdictions has the fact that the favored applicant is an exclu- 
sive customer been held to constitute a justifiable difference, although this justification 
has been urged several times unsuccessfully. Mobile v. Bienville Water Co., 130 Ala. 
379; L. E. & St. L. C. R. vy. Wilson, 132 Ind. 517; Messenger v. Pennsylvania R. R., 
37 N. J. L. §31; Railroad Discrimination Case, 136 N. C. 479; Scofield v. Ry. Co., 
43 Oh. St. 571; Baxendale v. Great Western R. R., 5 C. B. (N. 5.) 309. It proves 
little, of course, that in several of the jurisdictions which have held that there is no 
rule against discrimination as such, it has been held not improper to grant special 
reductions to exclusive customers. Zx parte Benson & Co., 18 S. C. 38; Houston & 
T.C. R. R. v, Rust & Durkins, 58 Tex. 98. 
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cially bothersome or even particularly expensive. Those who 
profess a public employment must fulfill their public duty to all 
who apply, and must realize that this will be more troublesome in 
some cases than in others; and indeed, so long as the business as 
a whole is profitable, they should not complain if some occasional 
services may result in loss. This was pointed out very clearly in 
State v. Citizens’ Telephone Co.,1 where the defendant telephone 
company relied upon the fact that in order to serve the plaintiff 
applicant it would be obliged to install a new switch-board at 
great additional expense; but the court felt that this furnished no 
sufficient ground to justify a refusal to serve this member of the 
public upon the same terms as any other person.2, Whatever 
serious loss may result from being obliged to serve in small units, 
may be avoided by the practice of establishing fixed units of reason- 
able size in which alone services will be rendered. This system 
of minimum rates has been supported by several cases, among 
them the case of Gould v. Edison Electric Co.,? in which it was 
held that an electric company might fairly charge a consumer 
$1.50 a month even if less electricity by measure was used in that 
month4 

It is common knowledge that in the conducting of many large 
public services discounts have been made to large customers in 
order to get their trade and to retain it, and although this practice 
is not often made public at the present time, still it is the policy 
sometimes adopted and, when attacked, openly defended. That 
this policy may be often advantageous in public, as it is in private 
business, may be admitted. But it has already been seen that 
public duties may conflict with business policies; and that such a 
policy does conflict with public business may be argued from its 
deplorable results. The undue favoring of large customers will 


1 61 S. C. 83. 

2 Harp wv. C. O. & Gulf Ry., 125 Fed. Rep. 445, which held that a railroad may take 
the attitude that it will deal only with large customers who have special equipment for 
shipment, must be wrong; the contrary is held in Thompson v. Pennsylvania Ry., 10 
I. C. C. Rep. 640. 

8 60 N. Y. Supp. 559. 

* Upon similar principles a water company may refuse to supply water for less than 
a period of three months (Harbison v. Knoxville Water Co., 53 S. W. Rep. 993 (Tenn.)) ; 
while it would be unreasonable to make the unit so long as a year (Rockland Water Co. 
v. Adams, 84 Me. 472). Perhaps more familiar examples are the flat five cent fare upon 
street railways, even if the passenger rides but one block (Milwaukee Electric Ry. Co. 
v. Milwaukee, 87 Fed. Rep. 577), and the one hundred pound minimum rate upon pack- 
age freight (Wrigley v. C. C. C. & St. L. Ry., 10 I. C. C. Rep. 412). 
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give them such commercial advantages that they will crush out 
their smaller competitors; and this is particularly true when a rail- 
road company adopts the policy of making lower proportionate 
rates to large customers as such. This was the line of argument 
relied upon by the court in the leading case of Hays v. Pennsyl- 
vania R. R. Co.,! where the rather plausible scheme was adopted 
of a sliding scale by which the amount of rebate was graduated by 
the quantity of freight furnished by each shipper, a scheme which 
the railroad urged was adopted in good faith for the purpose of 
stimulating production and increasing its tonnage. But the court 
said that if the rate was fixed by the business furnished the railway, 
the smaller operator must sooner or later be forced to abandon the 
unequal contest and surrender to his more opulent rival. Although 
this case now represents the great weight of authority, it must be 
admitted that there is still a respectable minority which holds that 
lower relative rates may be made to large customers despite the 
injury which small customers must suffer thereby. In the case of 
Silkman v. Water Commissioners, for example, it was held that 
lower water rates might be given to large consumers than to small 
consumers, the court saying that to make such differences was a 
business principle of general application. The courts which take 
this view profess to limit their doctrine by the qualification that the 
differences between the rates for large and small customers must 
not be unreasonable, but it is difficult to see any standard by which 
that difference may be tested if it is once permitted; and indeed it 
may be asserted with confidence that it is opposed to fundamental 
principles whenever the services to large customers and to small 
customers are practically identical, as they usually are.® 

Although it may fairly be said that the services are practically 
identical when it is simply a question between two customers, one 
of which pays larger agregate bills than the other by reason of the 
fact that his total requirements may have been greater, it is 
necessary to point out that there are differences in the cost of 


1 12 Fed. Rep. 3009. 2 152 N. Y. 327. 

8 By the undoubted weight of authority it is illegal to make reductions to large cus- 
tomers as such. Western U. T. Co. v. Call Pub. Co., 161 U. S. 92, affirming s. c., 
44 Neb. 326; Hays v. Pa. Fuel Co., 31 Fed. Rep. 652; Kingsley v. B. N. Y. & P. Ry., 
37 Fed. Rep. 181; United States v. Tozer, 39 Fed. Rep. 369; L. E. & St. L. R. R. v. 
Wilson, 132 Ind. 517; Cook v. C, R. I. & Pac. Ry., 81 Ia. 551; Scofield v. Ry. Co., 43 
Oh. St. 571; Fitzgerald v. Grand Trunk Ry., 63 Vt.169. But see the elaborate opin- 
ions to the contrary in C. & P. R. R. v. Forsaith, 59 N. H. 122, and Silkman v. Yonkers 
Water Commissioners, 152 N. Y. 327. 
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service by reason of the ways in which business is handled; and 
in so far as these economies in handling business in large units are 
real, a proportionate reduction may be made to the customer who 
has services in more convenient units. For example, the econo- 
mies of transportation in carload lots are very great, and rec- 
ognizing this fully in an early ruling, Scofield v. Lake Shore & 
Michigan Southern R. R. Co.,! the Interstate Commerce Commis- 
sion held not unreasonable a rate per hundred pounds upon refined 
oil in less than carload lots one hundred per cent greater than the 
rate upon carload lots, remarking that there was fully that differ- 
ence in the cost of handling the freight. And in a recent United 
States Supreme Court decision, Western Union Telegraph Company 
v. Call Publishing Co.,? it was recognized that lower proportionate 
rates might be made upon long press messages than upon ordinary 
short commercial messages, the court saying that the principle of 
equality forbids any difference in charge which is not based upon 
difference in service, and that even then it must have some reason- 
able relation to the amount of difference.* Neither of these holdings, 
it will be noticed, would justify the granting of lower proportionate 
rates to large customers, as such. Under the first ruling a lower 
proportionate rate should not be made to the shipper of many car- 
loads as compared with the shipper of one carload; nor under the 
second decision should a lower proportionate rate be given a news- 
paper which sent many separate messages than one which sent 
few. It may also be pointed out that the customer whose annual 
bills are the largest, or whose business is largest in the aggregate, 
may be the one who asks services in the most inconvenient units 
and in the most expensive ways. All this being so, granting a 
special concession to large customers as such is in the face of the 
public service law, which requires that all should be served without 
discrimination, — an unanswerable objection, however advantageous 
this policy may be in obtaining business. 


1 21.C.C. Rep. go. 2 181 U.S. 92. 

8 It is generally recognized that the more convenient service may be charged for at 
a proportionately less rate. Thus a shipper who furnishes his own terminal facilities 
may be given a lower rate to that extent. Root v. Long Island R. R., 114 N. Y. 330. 
And, again, a shipper who furnishes his own cars may properly be allowed their rental 
value. State v. C. N. O. & T. P. Ry., 47 Oh. St. 130. So well agreed is it that the 
difference in cost of service must be demonstrated clearly, that in the United States, at 
all events, the granting of a lower rate per car for a train load is forbidden. Paine 
Bros. v. Lehigh Valley R. R., 7 I. C. C. Rep. 218. But see an English case, Nicholson 
_v. Great Western Ry., 5 C. B. (N. s.) 366, holding it justifiable to make a concession 
to the shipper of regular train loads. 
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IV. 


In pursuance of the same policy of increasing the total profits 
by reaching out for additional business which may be obtained by 
making concessions from the ordinary rates charged regular cus- 
tomers, many managers of public services claim the right to make 
special concessions for special kinds of business, in which the ordi- 
nary prices could not be afforded. The same argument is made 
here which is made elsewhere, that handling this additional busi- 
ness will normally tend to the benefit of regular customers, since 
the additional business, if rightly managed in their interest, will re- 
lieve the regular business of a share of the fixed charges.! 

It is perhaps necessary to point out here that a public service 
may to a certain extent limit its profession and accordingly refuse 
to enter upon lines of business which it does not wish to under- 
take, and that in such a case it cannot be compelled to perform 
upon any terms for any one. And it might therefore make special 
bargains in individual cases in reference to the performance of 
such outside business, without committing itself to serve all that 
apply; but it does not follow that, if it has once professed a line 
of business, it can limit its profession of that business to certain 
persons engaged in it. There is an English case, /v re Oxlade,? 
which seems to say that if a certain railroad undertook to carry 
coal only for colliery owners, it could not be obliged to take it 
for any other class of persons; but this can hardly be, for it seems 
altogether inconsistent with the simplest rules of public duty. 
And in an American case, Haugen v. The Albina Water Co.,8 
where a water company with mains laid in a street attempted to 
limit its duty to persons living upon certain portions of that street, 
it was held that the company owed service to all applicants 
located within its territory without discrimination. 


1 These views formerly had such currency that several courts were willing enough 
that common carriers should make a lower rate for freight shipped from B to C, which 
originally came from A, than for freight, of local origin, which was shipped from B 
toC. See Johnson z. P. & P. R. R., 16 Fla. 623; Ragan & B. v. Arken, 9 Lea (Tenn.) 
609. But by the present view such concessions are held plainly unjustifiable, since 
they involve personal discrimination. Wight v. United States, 167 U.S, 512; B. & 
W. R. Co. v. Mobile, etc., Ry. Co., 60 Fed. Rep. 545; Fitzgerald v. Grand Trunk Ry., 
63 Vt. 169; Brandt Milling Co. Case, 4 Can. Ry. Cas. 259. Upon similar principles 
it isnot allowable to make lower rates for transportation from A to B for goods 
eventually destined for C. Alabama, etc., Ry. v. Railroad Commission, 86 Miss. 667 ; 
Hope Cotton Oil Co. v. T. & P. Ry., 10 I. C. C. Rep. 696. 

215 C. B. (N. S.) 680. 8 21 Ore. 411. 
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If public companies may not refuse to deal with persons who 
want services for one purpose while they profess to serve others 
who want the same services for another purpose, it would seem to 
follow that, in their dealings with their patrons who ask the same 
service, a public company ought to charge all alike, without re- 
gard to the need they have of the service. It is true that the 
results are not so deplorable when the discrimination is between 
patrons who put the service to different usage as they are when 
the discrimination is between applicants who are competitors; but 
it is submitted that from a logical point of view there is substan- 
tially the same illegality, and from a practical point of view there 
is much the same injustice. Nevertheless it is strongly urged by 
the railroad companies, for example, that they should be allowed 
to make different rates for commodities which are destined for 
different purposes. It is, again, pointed out that this policy may 
be necessary in order to get more traffic, and that this by the law 
of increasing returns may be for the benefit of all concerned. 
Moreover, the railroad managers sometimes make here an argu- 
ment, which they elaborate in other situations, that upon grounds 
of public policy they should be permitted to make such lower 
rates as they did in Hoover v. Pennsylvania R. R.,! where they 
exacted one rate for coal to be sold at retail for domestic consump- 
tion and a lower rate for coal to be used for manufacturing pur- 
poses. And, indeed, in that case the court was persuaded that 
there was a public policy to support such concessions for special 
purposes in view of the encouragement given to productive indus- 
tries by such preferential rates. But despite the economic argu- 
ment, the legal principle remains that to charge different customers 
who wish the same service different prices, when there is no differ- 
ence in the conditions under which the service is rendered, is 
plain inequality, and therefore outright discrimination. Singularly 
enough, this was the basis of the decision in another Pennsyl- 
vania case, Bailey v. Fayette Gas-Fuel Co.,2 which was decided 
only a few years later. In that case a higher price per cubic foot 
was charged to customers who used gas simply for illuminating 
than was charged to such customers as used gas also for fuel. This 
was properly held to constitute unjustifiable discrimination, and so 
sweeping was the language of the court as to cover the less obvious 
case of making different prices for illuminating gas and fuel gas. 


1 156 Pa. St. 220. 2 193 Pa. St. 175. 
8 Special concessions for special business are by the weight of authority illegal dis- 
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V. 


It should now be apparent that the fundamental question under 
discussion is how far public duty must necessarily deprive those 
who conduct public employments from basing their business poli- 
cies upon the elementary principle of the law of increasing re- 
turns. That net returns tend to increase with the volume of 
business in a normal case of an industrial enterprise is obvious; 
and the question is whether a public service company is to be per- 
mitted without hindrance to shape all things so as to hold its 
présent business and to add to it. Some managers of public 
service companies assert this boldly, and a few say frankly, for 
example, that they base their rates upon what the traffic will 
bear, making high charges against business from which high rates 
can be got, conceding low rates in order to get business which 
could not otherwise be obtained. Of course this consideration has 
some place in every philosophy of rate making, but it is submitted 
that it is a dangerous principle which may often operate to the 
disadvantage of the public. 

The real truth of the matter seems to be that, while in private 
business nothing need be considered except the law of decreasing 
cost, in public business there is the law against discrimination to be 
reckoned with. As the court said in the case of Tift v. Southern 
Ry. Co.,) it is no excuse for raising the rate upon a particular article, 
as lumber, that it will bear the advance; the question is rather 
what price it is fair lumber should pay in comparison with other 
commodities. It must be admitted, however, that the view of many 
economists, that it will be to the advantage of all concerned if 
railroad managers are permitted to adopt any schedule of rates 
which will produce the most tonnage, because that policy will by 
the law of decreasing costs tend with an enlightened management 


criminations. U. P. Ry. v. Goodridge, 149 U. S. 680; Com. v. L. &N. R. R., 68 S. W. 
Rep. 1103 (Ky.); Hilton Lumber Co. v. Atlantic Coast Line, 53 S. E. Rep. 823 
(N. C.); Fitzgerald v. Grand Trunk Ry., 63 Vt. 169; Capital City Gas Co. v. Central 
Vt. Ry., 11 I. C. C. Rep. 103; Manufacturer’s Coal Rates Case, 3 Can. Ry. Cas. 438. 
There are some opinions to the contrary. See L. & N. R. R. uv. Fulgham, gr Ala. 555 
(statutory permission) ; Bald Eagle V. Ry. v. Nittany V. Ry., 171 Pa. St. 284; Met- 
ropolitan E. S. Co. v. Ginder, [1901] 2 Ch. 799 (statutory construction); Barnard 
C. V. D. C. v. Wilson, [1901] 2 Ch. 813 (same). And in a few cases the point was left 
undecided, although it was involved. M. K. & T.R. R.v. Trinity County Lumber Co., 
1 Tex. Civ. App. 553; Smith v. Findley, 34 Kan. 316. 
1 138 Fed. Rep. 753. 
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to the lowering of all rates, is occasionally adopted by lawyers, and, 
indeed, has never been stated more strongly than recently, in the 
case of Interstate Commerce Commission v. The Chicago Great 
Western Ry. Co.! But if railway managers are left practically un- 
restrained by law, it is sufficiently plain that they will maintain a 
high schedule of rates between localities where they have control of 
the situation and for valuable goods which will bear high rates, 
while at the same time making disproportionate concessions from 
this standard to get business at competitive points or to induce the 
movement of low grade commodities. 

The authorities upon these questions are a seething mass. The 
various commissions which are near to actual conditions seem to 
show a tendency to condemn the fixing of the differing rates be- 
tween localities and the differential rates between commodities 
solely by economic principles of demand and supply, the un- 
equal and unjust results of which the courts are apparently too 
far removed from the vital facts to realize or appreciate. But even 
in the courts a reaction seems to be at hand: in the Naval Stores 
case? the court seemed to be much shocked, at least, by the 
disproportion between the locality rates there disclosed; and in 
the Window Shade case® the court considered the proportion to 
be observed between the rate established on raw material and the 
rate on the finished product. It is not enough to say that this power 
to make preferential rates may be used for the benefit of a railway’s 
territory as a whole or the industries of the whole country, the fact 
remains that it is a power which may be abused. So long as this 
power is left in the hands of the railway management without 
power of review by any authority upon any fundamental principle, 
it is in the hands of the railroad officials to build up an artificial 
market where the natural conditions are adverse, or to turn an 
industrious city into a wilderness again; and, without restrictions 
by law, it is within their power to protect certain lines of industry 
and to crush out others. It is believed that these are too great 
powers to entrust to private hands without governmental control 
based upon some recognized standards. Indeed, the public law in — 
this, as in the other cases, should put sufficient limitations upon 
any business policy, however profitable, which comes in conflict 
with the fundamental principle of equal service to all applicants. 


1 141 Fed. Rep. 1003. 
2 Interstate Com. Com. v. L. & N. Ry., 118 Fed. Rep. 613. 
8 Interstate Com. Com. v. D. L. & W. Ry., 64 Fed. Rep. 723. 
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And it seems that there can be violation of this priaciple by dis- 
proportionate rates in different services as well as by discrimination 
in the same service. f 

But even if the general principle against every sort of discrimi- 
nation is held to cover not only absolute discrimination when the 
conditions are the same, but also relative discrimination when the 
conditions are different, the difficult condition must be faced that, 
while the rule against absolute discrimination is in its nature exact 
and will be seen to be violated if the slightest difference is made 
in the rates charged to patrons asking substantially the same ser- 
vice, the rule against relative discrimination, on the other hand, 
must in its nature be inexact, for there are many elements which 
go to make up the difference between services really unlike, all of 
which must be taken into account. Whether or not the different 
rates charged for different services are really disproportionate is 
not therefore to be settled by any simple computation. Thus, in 
fixing the relative rates between different localities, it is obvious 
that it is not a matter of mileage alone, for it is well known that 
the cost per ton per mile tends to diminish with the length of 
the haul; still other elements must be considered, such as the 
increase in the cost of haulage by heavy grades, or the decrease 
in the cost by handling a dense traffic. In determining whether 
there is clear disproportion between the varying rates charged to 
different localities, all these considerations and many more must 
be taken into account before a decision can be made.! 

Similar difficulties are encountered in reviewing different rates 
upon different commodities. Obviously this is not a question 
of the relative values of these commodities, although that is one 


1 The federal courts have undoubtedly practically committed themselves to the 
general doctrine that a railroad system may make such preferential rates between 
different localities as are really necessary to get and hold competitive business, with 
the probable limitation that the non-competitive rate must not be made thereby un- 
reasonable in itself. C. N. O. & T. P. v. Interstate Com. Com., 162 U. S. 184; Texas 
& P. R. R. v. Interstate Com. Com., 162 U.S. 197; Interstate Com. Com. v. A. M. Ry., 
168 U.S. 144; L. & N. Ry. v. Behlmer, 175 U. S. 648; East Tenn. V. & G. Ry. v. 
Interstate Com. Com., 181 U. S. 1; Interstate Com. Com. v. Clyde S. S. Co., 181 U.S. 
291; Interstate Com. Com. v. Southern Ry., 122 Fed. Rep. 800; Interstate Com. Com. 
v.C. P. & V. R. R., 124 Fed. Rep. 624. But the state courts at least show some disposi- 
tion tu keep the railways within the limitations upon preferences between localities set 
by statutes. Illinois C. Ry. v. People, 121 Ill. 304; Blair v. Sioux City & P. Ry., 
109 Ia. 369; L. & N. R. R. v. Com., 106 Ky. 633; Cohn wv. St. Louis I. M. & S. Ry., 
181 Mo. 30; Osgood v. Concord R. R., 63 N. H. 255. But see Lotspeich v. Central 
Ry., 73 Ala. 806; State v. Minneapolis & St. Louis R. R., 80 Minn. 191; Ex parte 
Benson, 18 S. C. 38; Reagan v. Aiken, 9 Lea (Tenn.) 609. 
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element; other factors, such as the care required in handling, the 
speed necessary, the equipment requisite, and the volume of busi- 
ness, must be taken into account before it can be said with any 
confidence that there is unreasonable disproportion in the relative 
rates. But although the rule has inherent difficulties in its appli- 
cation, it cannot be that in expert hands it is really impossible 
to give it sufficient enforcement to prevent gross injustice. And 
despite all outcry by railroad managers to the effect that it is prac- 
tically impossible for others to determine the cost of service, it 
cannot be that these managers themselves, in fixing their own rates, 
have no principles for the determination of relative costs.1 

It is submitted, therefore, that the public service law will not be 
satisfied in the end unless with some reasonable degree of certainty 
each applicant who requires a service is charged his proportion of 
the total cost, including in that cost, over and above all current 
and fixed charges, a fair return upon proper capitalization. It 
must be admitted that the law relating to disproportion is still in 
the making; it is as indefinite as the law relating to discrimination 
was twenty-five years ago. A lawyer who saw no visions then 
would have relied upon the fact that by the weight of authority 
there was no law whatever against discrimination as such. Pro- 
vided each applicant for the same service was quoted a rate reason- 
able in itself, all was then well; although outrageous differences 
even at that time might be evidence that the higher rate was unrea- 
sonable. In the same way today, very probably by the weight of 
authority, there is no law against disproportion as such. Provided 
each applicant for different service is quoted a rate which is reason- 
able in itself, it may be that there is no redress by established law, 
however outrageous the disproportion may be; although it seems 
to be agreed that outrageous differences may be evidence that the 
_ higher rate is unreasonable in itself. And yet it is quite in the line 
of the evolution of the public service law that a rule against dis- 
proportion as such may eventually be recognized, despite the fact 
that it might interfere with the business policies of the public com- 


1 In the following cases among many others a point was made of comparing the 
rates between different commodities, and the question was raised whether they were 
reasonable in relation to each other. U. P. Ry. v. Goodridge, 149 U. S. 680; Interstate 
Com. Com. v. D. L. & W. Ry., 64 Fed. Rep. 723; Fitchburg Ry. v. Gage, 12 Gray 
(Mass.} 393 ; Com. v. Louisville & N. Ry., 68 S. W. Rep. 1103 (Ky.); Harvard Co. 2, 
Pennsylvania Co., 3 I.C. C. Rep. 257; Colorado F. & I. Co. v. Southern Pacific Ry., 6 
I. C. C. Rep. 489 ; McGrew v. Missouri Pacific Ry., 8 I. C. C. Rep. 630; Re Advances 
in Freight Rates, 9 1. C. C. Rep. 382. 
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panies even more than the present rule against outright discrimi- 
nation has done. For it seems plain to the writer that the same 
principles which forbid any differences when the conditions are the 
same, should prohibit disproportionate differences when the con- 
ditions are different. 


VI. 


More extreme cases of the possible limitations which public duty 
may impose upon the business freedom of public companies re- 
main. It sometimes happens in the course of competition between 
two public service companies that one of them may be bold enough 
to apply to the other for some facility which it requires in the 
conduct of its business. It need not be said that no such demand 
would be made in private business with any hope of success. If 
public calling is in question, however, why must not the company 
requested give the company that applies the same service which 
any one of the public might ask, although of course it may refuse 
to do anything which it might refuse to do for one of the public ? 
For example, a railroad in course of construction may apply to a 
rival railroad for the transportation of material; and the case of 
Rogers Locomotive Works v. Erie Ry.! would seem to go even so 
far as to compel one railway company to forward rolling stock to 
a rival railroad when it is offered as freight. A more complicated 
case is Owenboro Telegraph Co. v. Wisdom,? where it was held that 
when the plaintiff, who was engaged in a general messenger busi- 
ness, had a contract with the defendant telephone company for the 
use of its telephone in his place of business, the defendant had no 
right to refuse to permit the telephone to be used in calling up the 
plaintiff to order a messenger sent to inform a party that he was 
wanted at a station of a rival telephone company.’ 

Although in general it may be insisted that those who are in 
public employment must give their rivals such service as other 
members of the public might require, the rule contains within 


i 20 N. J. Eq. 379. 2 23 Ky. L. Rep. 97. 

8 It may now be said to be well established that a rival company may demand the 
same privileges as the general public. In so far as Jenks v. Coleman, 2 Sumn. (U. S.) 
221, is opposed to this, it must be regarded as no longer law: thus, in South Florida 
R. R. v. Rhoades, 25 Fla. 40, it was held that an agent of a rival concern could not be 
prevented from travelling. But it is well settled that any person can be prevented 
from plying trades with passengers inimical to the interests of the carrier. Jenks v. 
Coleman, supra; The D. R. Martin, 11 Blatchf. (U. S.) 233; Barney v. Oyster Bay, 
etc., Co., 67 N. Y. 301; Fluker v. Georgia Ry., 81 Ga. 461. 
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itself certain limitations. The principles established do not go so 
far as to give to one public company the right to demand the use 
of the facilities of another company in order to compete against it. 
Thus it seems plain that at common law one railroad company 
cannot be required to give another running rights over its rails 
with permission to utilize its stations, even if the applicant offers 
to pay a reasonable price for the privilege. Indeed, one case, 
Petition of Philadelphia Railway,! went so far as to hold legislation 
unconstitutional which gave to one street railway the right to 


acquire upon payment of compensation running rights over the . 


tracks of another without its consent. The fundamental reason 
which permits a railway to protect itself from such demands of 
a rival is that it does not undertake to furnish highway facilities 
to the general public. Another instance from another branch of 
public service is to be found in Matter of the Baldwinsville 
Telephone Company,? in which a local telephone company de- 
manded the right to utilize the long distance lines of its rival. 
There was even a statute forbidding telephone companies to dis- 
criminate against one another; but the judge said that under such 
a statute, when truly construed in the light of common law prin- 
ciples, there was no right to demand the utilization of facilities 
as part of its own system, but the petitioner's rights were to be 
measured by those secured to an ordinary person seeking to 
employ the defendant’s telephone system.® 


VII. 


Dependent often upon public services are subsidiary businesses 
in the conduct of which special privileges are absolutely necessary. 
If those who are managing the principal employment can make 


1 203 Pa. St. 354. 

2 24 N. Y. Misc. 221. 

8 A close case under this heading is whether a common carrier is obliged to accept 
at the rate for large packages a packed parcel made up by a rival carrier from bundles 
for transportation from the shipping public. It would seem that the rival is not asking 
service as one of the public in such cases. Johnson v, Dominion Express Co., 28 Ont. 
203, so holds ; but Chambers wv. Pennsylvania R. R., 4 Brewst. (Pa.) 563, seems to hold 
the contrary. Upon similar principles it has been held that a water company may refuse 
to supply water at wholesale to the owner of several buildings who intends to resell to 
tenants. United States v. American Water Works, 37 Fed. Rep. 747. Andin amore 
striking case still it was held that one gas company could not call upon a rival gas 
company for a supply to resell to consumers. Public Service Corporation v. American 
Lighting Co., 67 N. J. Eq. 122. 
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such arrangements as they please with those who apply for these 
privileges, there is a peculiar opportunity to make additional profits. 
The general problem therefore arises here in another form, whether 
in dealing with dependent services the usual obligations of the 
public service law apply, or whether the management of the 
principal employment is free to deal with them as it sees fit, 
consulting only its own interests. There has been, and there 
remains, a square conflict of authority as to whether this law 
extends so far as to cover this situation. On one side are the 
jurisdictions conservative in attitude, which hold that there is 
no public duty involved and that therefore a carrier may, for 
example, discriminate among expressmen. On the other hand 
are the progressive jurisdictions which hold »that public obliga- 
tion is involved, and that the carrier may not, therefore, admit 
certain hackmen to its station while excluding others. 

In the express situation the most prominent decision is certainly 
the Express Cases,! in which the United States Supreme Court 
finally decided that a railroad company might make an exclusive 
contract with a single express company, upon the ground that 
carrying expressmen was not shown to be within its public pro- 
fession.?, But the reasoning in the leading case on the other side 
of this controversy, McDuffee v. Portland & Rochester R. R.,8 
seems more fundamental in basing the obligation to deal with all 
expressmen without discrimination upon the common right to 
equal service which all have who demand any transportation of a 
common carrier.! 

However much it is modified, the conservative view of this 
matter cannot give the shipping public the full protection which 
the progressive view assures. For if the public duty does not go 
to the extent of preventing discrimination in performing it, it 
seems that little of the law of public service can be applied 


1117 U.S. 1. 

2 This view is held in C. M. & St. P. Ry. v. Pullman Co., 139 U. S. 79 (sleeping- 
car lines); Morris v. D. L. & W. Ry., 40 Fed. Rep. 1o1 (fast freight lines); Pfister v. 
Central R. R., 70 Cal. 169; Louisville v. N. A. & C. R. R., 146 Ind. 21; Sargent z. 
B. & L. R. R., 115 Mass. 416; Atlantic Express Co. v. Wilmington & W.R. R., 111 
N. C. 463; Fort Worth & D.C. Ry. v. State, 87 S. W. Rep. 336 (Tex.) (sleeping- 
cars). 

8 52 N. H. 430. 

* This view is held in New England Express Co. v. Maine C. R. R., 57 Me. 188; 
Rogers Locomotive Works v. Erie Ry., 20 N. J. Eq. 379 (seméle); Sanford v. Catawissa 
R.R., 24 Pa. St. 378; Pickford v. Grand Junction Ry., 10 M. & W. 397; Parker v. 
Great Western Ry., 7 M. & G. 253. 
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between the railroad company and the express company; and 
it would seem to follow that any express company, therefore, may 
be charged extortionate prices. It may be urged that the express 
business itself is a public calling, and that therefore the express 
companies themselves are bound to give satisfactory service at 
reasonable rates. But their duty is relative; if they must pay 
extortionate prices, they may charge these against the general 
shipping public as necessary operating expenses. Therefore, if 
the whole law governing public duty is not applied between the 
railways and the expressmen, it would seem to be impossible in any 
entirely satisfactory way to protect by the law the shippers of 
express matter from the machinations of those who are concerned 
with transporting it. For even if this service thus established could 
be regulated to some extent, the fact would remain that competition 
might produce better results; at all events, it seems to be incon- 
sistent with public duty to foster a monopoly in a necessary 
service. 

The same problem comes up in a more exasperating form when 
a railroad undertakes to exclude all but certain favored hackmen 
from the privileges of its stations. The best reasoned case in sup- 
port of this policy is perhaps New York, New Haven & Hartford 
R. R. v. Scoville,! where the court said in effect that this was a ques- 
tion of management left to the directorate of the railroad free from 
any coercion by law. And it must be conceded that there are 
many cases that hold this conservative view, that it is usually best 
to leave those in public employment to manage their own affairs as 
they see fit? But from early times there have been men radical 
enough to point out that such exclusive contracts were truly in- 
consistent with public duty. On this fundamental ground it was 


1 71 Conn. 136. 
2 The principal cases to this effect are listed below. Louisville & W. Ry. v. West 
Coast N. S. Co., 198 U. S. 483 (wharfage) ; Donovan v. Pennsylvania Co., 199 U. S. 272 
(hackmen) ; St. Louis D. Co. v. L. & W. Ry., 65 Fed. Rep. 39 (draymen) ; Kates v. 
Atlanta Bag. & Cab Co., 107 Ga. 636 (baggage transfer); Kelley v. C. M. & St. P. 
Ry., 93 Ia. 456 (restaurant) ; Old Colony R. R. v. Tripp, 147 Mass. 35 (baggage trans- 
fer); Boston & Albany R. R. v. Brown, 177 Mass. 65 (hackmen) ; Godbout v. Union 
Depot, 79 Minn. 188 (hackmen) ; Hedding v. Gallagher, 72 N. H. 377 (baggage trans- 
fer); Brown v. New York C. & H. R. R. R., 151 N. Y. 674 (hackmen) ; State v. Steele, 
106 N. C. 766 (innkeeper) ; State v. Union Depot Co., 71 Oh. St. 379 (hackmen); N. Y., 
N. H. & H. R. R. v. Bork, 23 R. I. 218 (hackmen) ; Norfolk & W. Ry. v.Old Dominion 
Co., 99 Va. 111 (baggage transfer); Perth Station Committee v. Ross, [1897] A. C. 479 
(restaurant); Borsum v. Hardie, 23 Vict. Sup. Ct. 479 (hackmen); Worcester Ex. C. 


Co. v. Pa. Ry., 2 I. C. C. Rep. 792 (palace car); The Telephone Case, 3 Can, Ry. Cas. 
203 (pay stations). 
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decided in the early case of Markham v. Brown,! that an innkeeper 
could not make an exclusive contract with the proprietors of one 
— line of stages that their representatives should have exclusive access 
to his guests. And, once established, this is a principle that goes 
so far as to forbid every exclusive contract which interferes with 
‘the public rights.? 

Those who take the conservative position in all of these ques- 
tions are prone often to rest their case upon practical convenience, 
assuring us that only if the common carrier be left to deal with these 
dependent services as the situation may demand, can these diverse 
problems be successfully solved in particular cases. That the mo- 
_nopoly system may be found to work well in particular instances 
does not altér the fact that there is real danger in leaving a public 
servant wholly without the restraint of law, and able therefore to 
exploit those whom it is his duty to serve.2 The time has long 
since passed when /aissez faire may be put forward as the better 
method’ of dealing with the public services, for if experience in 
dealing with public employments is teaching anything, it is show- 
ing that only the most comprehensive law will prove effectual in 
the end. 


VIII. 


Those who are engaged in private business may conduct another 


business if they please, and then they may put in force policies 
to foster that business, many of which it is certain that those who 
conduct a public business may not employ to protect a collateral 
business. The open recognition of this law, limiting the rights of 
one engaged in a public employment if he enters into competition 
with members of the public in various businesses in which his ser- 


18 N. H. 523. 

2 Upon these principles the numerous cases are decided which hold that equal privi- 
leges must be given. Indian River S. B. Co. v. East Coast Transp. Co., 28 Fla. 387 
(wharfage) ; Mason D. & S. Ry. v. Graham & W., 117 Ga. 555 (wharfage) ; Pennsyl- 
vania Co. v. Chicago, 181 Ill. 289 (hackmen) ; Indianapolis U. Ry. v. Dohn, 153 Ind. 10 
(hackmen) ; McConnell v. Pedigo, 92 Ky. 465 (hackmen) ; Kalamazoo Hack & Bus Co. 
v. Sootsma, 84 Mich. 194 (hackmen) ; State v. Reed, 76 Miss. 211 (hackmen) ; Cravens 
v. Rodgers, tor Mo. 247 (hackmen) ; Montana W. Ry. v. Langlois, 9 Mont. 419 (hack- 
men); Alexandria B. St. Co. v. N. Y.,C.& H. R.R. R., 45 N. Y. Supp. 1og1 (wharfage). 

8 It is needless doubtless to state the obvious limitation upon the doctrine, that where 
public duty is not involved, the management of a public service may make such bargains 
as it pleases with concessionaires, as for boot-blacks, news-stands, barber-shops, and 
lunch counters. The D. R. Martin, 11 Blatchf. (U. S.) 233; Fluker v. Georgia Ry., 81 
Ga. 461; Barney v. Oyster Bay Co., 67 N. Y. 301; State v. Steele, 106 N. C. 766; 
Audenreid v. Phila. & R. Ry., 68 Pa. St. 370; Lewis v. W. & N. W. Ry., 36 Tex. 
Civ. App. 48. ; 
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vices are requisite, constitutes the latest development in the rapid 
growth of the law governing public callings. The question has as 
yet come before the courts for adjudication only a few times; but 
even the most conservative courts recognize the necessity of regu- 
lation here, while the radical courts are willing in certain instances 


people, who are examining into the dangers affecting modern com- 
merce from these new conditions, that unless those in common call- 
ings are held to the strictest accountability the competitive system 
with its market open to all is in the gravest peril. And the situation 
would become intolerable if those who control the destinies of trade 
through their ownership of the public utilities should be permitted 
to concentrate in their own hands the principal private businesses, 
which they might not inconceivably do if they were permitted to 
enter into general business and make use of their superior position 
to crush their competitors. 

When a public service company is also engaged in collateral 
business, the temptation always is to use the power in its public 
business to promote its collateral business. An illustration of this 
was shown in Louisville Transfer Co. v. American District Telegraph 
Co.,! where the rather extraordinary state of affairs transpired that 
the defendant telephone company also operated a carriage service, 
and therefore had refused to permit its patrons to call the plaintiff 
transfer company by telephone to order carriages. The court held 
that it occupied the same position toward the plaintiff as it did 
toward its other patrons, and must therefore give the plaintiff full 
telephone service in the conduct of its business.?, Another extreme 
case of unfair action may be seen in Mobile v. Bienville Water 
Supply Co.,8 where the city had constructed both a waterworks 
and a sewerage system, and had announced a single rate for both 


water was taken or not. It was held that the established water 
supply company might complain of this discrimination by one 
service in favor of the other as unfair competition, since it was the 
plain public duty of the city to furnish either service separately at 
a reasonable rate.‘ 


41 Ky. L. J. 1447. 

2 Cf Electric Despatch Co. v. Bell Telephone Co., 20 Can. Sup. Ct. 83, and Postal 
Telegraph Co. v. Hudson River Telephone Co., 19 Abb. N. C.(N. Y.) 46; accord. 

8 130 Ala. 379. 

* The court obviously holds similar views in Snell v. Clinton Electric H. & P. Co., 
196 Ill. 626, and in Loraine v. P. J. E. & E. R. R., 205 Pa. St. 132. 
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to go to the extent of prohibition. Indeed, it is feared by many - 


sewerage service and water supply, which was the same whether 
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This development which is going on in the law was brought to 
the attention of all not long ago by a striking decision of the Su- 
preme Court of the United States in N. Y. N. H. & H.R. R. v. In- 
terstate Commerce Commission.! That case may go no further 
than to decide that a railroad company which is engaged in dealing 
in coal must charge itself its regular schedule rates or it will be 
guilty of illegal discrimination; but much of the reasoning of the 
court, if carried to the logical conclusion, would seem to forbid the 
railroads from taking the inconsistent positions of carriers and 
dealers.2- And in Illinois the court long since has taken that fur- 
ther step in Central Elevator Company v. People,® and held that it 
is inconsistent with the public duty which a grain warehouseman 
as a public servant owes its various patrons, for it to engage in the 
grain business and utilize its own elevator facilities in carrying it on.* 

These are radical views that are expressed in these last de- 
cisions, but serious situations require bold solutions. It may be 
regarded as already conceded that if a public service company is 
engaged in two kinds of business, it may not do what might be 
done in private enterprises, — give itself preference over its rivals. 
Indeed it may very probably turn out that it will be decided that 
there is no way in which the situation can be safeguarded. “When 
the public company has two activities, it will be content if need be 
with the one profit in its serving capacity, and sell its goods at cost 
if it must, — a sort of competition which its competitor in business 
cannot meet. Such being the case, it may be established that it is 
necessary for the maintenance of the highest type of public ser- 
vice to forbid entangling alliances between public services and 
private businesses, whenever their interests might come in direct 
conflict with the interests of those whom they have undertaken 
to serve. 


1 200 U. S. 361. , 

2 The Interstate Commerce Commission has several times taken occasion to ani- 
madvert upon the practices of some railways in conducting collateral business. Re Grain 
Rates of Chicago Great Western Ry., 7 I. C. C. Rep. 33; McGrew v. Missouri Pacific 
Ry., 8 I. C. C. Rep. 630. 

8 174 203. 

# In accord is Hannah vz. People, 198 Ill. 77, a much more extreme case, holding a 
statute passed to permit warehousemen to store grain in their own elevators, uncon- 
stitutional because against the general clauses in the Illinois constitution declaring 
grain elevators public in character. 

In Attorney General v. Great Northern Ry., 29 L. J. Ch. 794, this public policy was 
instrumental in causing the court to declare the coal business u/tra vires of a railroad 
company. 


[_] 
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IX. 


That those who profess a public employment owe the utmost 
public service should be generally accepted as the fundamental 
principle upon which the law governing public employment is to be 
based. It is not agreed, however, how far this principle should be 
pressed; there is a clash of interests here, and there is an incli- 
nation on the part of those who conduct the public services to con- 
test every issue. This is hardly an enlightened selfishness; for it 
seems to many who appreciate the temper of the public, that the 
time has come when extension of the law and enforcement of it 
should be the avowed attitude of all conservative persons who wish 
the perpetuation of the present condition of individual enterprise ; 
indeed, the announced radical program is for government ownership 
of all public utilities, with its unknowable consequences. It would 
be well, therefore, if the restless and the doubting who see many 
abuses and many wrongs in the conduct of our public services 
without prompt remedy or adequate redress, might be relieved and 
heartened by being shown that the common law is adequate to deal 
with all real industrial wrongs, and that with the aid of remedial 
statutes the administration of the law can be relied upon. And it 
should be sufficiently emphasized at all times in all situations 


that public servants may not adopt to the prejudice of their public 
various profitable policies, and then justify them as inherent rights 
which other men in ordinary business may use in the advancement 
of their interests. 


Bruce Wyman. 
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TRANSFER OF LAND IN OLD ENGLISH LAW. 


NE of the difficulties which ancient law has to master in its 
growth is the opposition offered by tribal custom to the alien- 
ation of land. Land is not originally regarded as a conveyable or 
transferable commodity: even after it has been appropriated by 
separate households some time elapses before the occupiers of the 
different plots and holdings acquire the right to dispose of them in 
the market, to give, sell, exchange, mortgage, and bequeath them. 
The property remains vested in the social group from which indi- 
vidual tenants draw the title and guarantee of their occupation. 
This view is the natural one in an age when the occupation of the 
land was effected for the purpose of hunting or pastoral pursuits, 
but it is maintained for some time even when the tribe, as it were, 
strikes root in the soil through agriculture. The claim of kinsmen 
to keep strangers out as to land coming from the kindred and which 
ought to go back to the kindred is asserted in the primitive legal 
customs of various tribes, and, to speak only of European nations, 
we find individual ownership making way against it with some 
difficulty in the laws of the Greeks and of the Romans, of Celts, 
Teutons, and Slavs.! 

One of the most powerful agencies which helped to overthrow 
tribal notions on this subject in medieval Europe was the influence 
of the law of civilized Rome when brought to bear on barbarian | 
communities. With the help of the Church and of kings, who in 
consequence of their exalted position were quicker to realize the 
advantages of the new order, Roman ideas and forms made their 
way against ancient custom, and in the struggle in regard to the 
right of alienating land one of the most important steps was the 
introduction of written instruments framed on Roman patterns to 
convey title. The history of éécland in England is one of the va- 
rieties of the gradual transformation of land law in this direction,? 
and it finds its parallels on the continent in the use of “ formule” 


1 | will content myself with referring to P. Viollet, Histoire du Droit Civil Frangais, 
3° éd., 555 ff.; Brunner, Deutsche Rechtsgeschichte, 2 ed., i. 281; Blumenstock, Ent- 
stehung des Immobiliareigenthums. 

2 On décland see a paper of mine in a forthcoming volume of essays dedicated to 
Professor Fitting. 
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of Roman origin which provided the models for Frankish, Ger- 
manic, and Lombard conveyancing. 

On the continent we notice, however, that by the side of the 
deeds of Romanistic origin other forms of transfer are developed, 
which remain in closer touch with native legal custom and are evi- 
dently more suited for country life than the elaborate and costly 
productions of royal chanceries and ecclesiastical scribes. In Frank- 
ish law, for instance, although the Salian Code does not even 
mention written deeds like those illustrated by Marculf or exe- 
cuted by Merovingian kings and bishops, it describes at some 
length a ceremonial process by means of which a person could pass 
over his household property to another! This was done in a sol- 
emn way, in the presence of neighbors, by the act of throwing a 
stick into the lap of a middleman, who entered into possession and 
acted as the master of the house by treating guests to a meal of 
porridge. Ultimately he delivered the house by throwing the stick 
into the lap of the intended donee. The procedure described is not 
merely a quaint local custom; it gave rise to a continuous tradition 
of legal formalities which seems reflected, among other things, in 
the surrender and admittance practices of English manorial courts? 
Evidently there was frequent occasion for the use of such cere- 
monial acts in every-day practice. 

There can be hardly a doubt that similar customs obtained in 
Old English law by the side of the book-right conveyances initiated 
by royal privilege. It cannot be assumed that alienations and 
transfers of land were carried on exclusively by means of written 
documents in the case of the small freemen of Lincolnshire or East 
Anglia, who, according to Domesday evidence,’ had power to do 
with their land what they pleased. As, however, our materials are 
almost exclusively drawn from books, we need not wonder that we 
hear very little about the less “ bookish” forms of transfer. They 
consisted probably in ceremonial actions before popular courts, 
among which the handing over of a sod must have played a 
prominent part. But otherwise there is a good deal of uncertainty 
as to the proceedings, and to this uncertainty part of the confusion 


1 Lex Salica, 46. I do not see sufficient reason for limiting the meaning of the 
“affatomia” to donations mortis causa. 

2 Villainage in England, 371. 

3 Cf. Maitland, Domesday and Beyond, 257. 

¢ Brunner, Zur Rechtsgeschichte der Urkunde, 188; Heusler, Institutionen des 
deutschen Privatrechts, 67 ff. 
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in the doctrines as to title in Anglo-Saxon law may perhaps be 
ascribed. 

It is unfortunate under these circumstances that an interesting 
Old English document throwing light on the customary mode of 
transfer of land and suggesting obvious comparisons with the legal 
practices of neighboring nations should have been as good as 
overlooked by students. The document I mean belongs to the 
Peterborough evidence, to which we owe so much valuable in- 
formation about Saxon and Norman antiquities, — especially the 
Northamptonshire Geld Inquest, published by Ellis, and the Sur- 
vey of 1125, published by the Camden Society. The same 
Codex 60 of the Society of Antiquaries in London, which con- 
tains these historical materials, gives an account of some dealings 
of the Bishop A&thelwold of Winchester directed towards the res- 
toration of the Mercian monasteries, destroyed by the Danes, at 
some time about 963-972. Kemble published only one of the en- 
tries of this account,?—the picturesque story of the land confiscated 
by the king after the drowning at London Bridge of a woman guilty 
of practising pin-sticking charms. Another fragment from the same 
source® had been given in the 1817 edition of the Monasticon 
Anglicanum. It treated of the resumption for Medhamstead of 
the old site of the monastery and one or two other estates. But 
the bulk of the account was published by W. de Gray Birch In 
any case all the statements of this account have been before the 
public since 1893, and the fragments printed in the Monasticon 
and by Kemble since 1817 and 1848; but, unless I am much 
mistaken, their legal contents have never been commented on, 
although they have an evident bearing on several problems which 
have been lately much discussed by lawyers and antiquarians.® 

I do not think such complete neglect would have been justified, 
even if the document in question were proved to be a forgery. 
Some of the early forgeries are quite as valuable for institutional 
inquiries as genuine documents, because the falsifiers had to con- 
form to existing legal rules and established formule in order to 
achieve their purpose. And, after all, it is not the particular 


1 Introduction to Domesday, 184; Camden Society Publications, 1849, vol. xlvii. 

2 Cod. Dipl., 591. Cf Thorpe, Diplomatarium, 229. 

3 Monasticon Anglic., i. 382; Thorpe, 243. 

* Cart. Sax., iii. 1128, 1129, 1130, 1131. 

5 Al. Bugge has lately referred in passing to the shiremoot in Northampton. 
Vikingerne, ii. 315. 
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interests but the general legal frame that is of importance for us. 
But there does not even seem to be any ground for doubting the 
genuineness of the narrative in question. It has come down in a 
twelfth century transcript, and in one or two cases the copyist 
may have touched up the older text by introducing a familiar 
local name.! But in other respects there are no external traces 
of falsification about the narrative, and it contains on every line 
statements speaking for its genuineness. It is not one of the 
pompous charters manufactured to establish ecclesiastical claims, 
of which so many have come down to us from nearly every see 
and abbey, and of which there are conspicuous instances among 
the records of Peterborough.” It is, on the face of it, a compila- 
tion of memoranda for private use bearing on the estates and the 
movable property of the monastery, and not likely to impress 
any court in a struggle as to title. The contents of these memo- 
randa are exceedingly disparate; besides short notices about pur- 
chases, grants, and exchanges of land, there occur entries about 
the books bequeathed to the abbey, precious objects of ecclesias- 
tical apparel (madmas), inventories of stock on one or two of the 
estates, and notices as to the number of laborers on them. A 
great many of these memoranda had no practical value for any- 
body but the monks themselves, and not much interest for people 
who were not contemporaries. What use could be made for any 
iniquitous purpose of the fact that the library of Medhamstead 
possessed a copy of a Liber Bestiarum or an exposition of Hebrew 
names, or that there were 305 sheep and a harrow in Yaxley at 
some not specified time? And even the records of transactions as 
to land derived their practical importance only from references to 
men and institutions which could stand witness and security in 
regard to them: they do not lay claim to any formal authority. 
As a matter of. fact the genuineness of characteristic parts of the 


1 In the entry about the sale of land at Yaxley and Farsheved, Hunts, which occurs 
twice (Cart. Sax., iii. 368 and 370), the words “into Burch” are introduced in a pleo- 
nastic way in the first instance. In the second the MS. omits Jacesle and Faresheved 
and speaks of land e¢ Burch. Now we know from the Peterborough MS. of the 
Chronicle that Medhamstead received the designation of Burgh, Burgus St Petri, 
Peterborough, in consequence of the fortifications constructed by Abbot Kenulf, 4l- 
dulf’s successor (Sax. Chr. A. D. 963), so that the word “Burgh” must have been 
introduced into the record of the transaction by a later hand. It occurs again in the 
document relating to Ailsworth (Cart. Sax., iii. 372). 

2 £. g., the charters attributed to Edgar (Cart. Sax., 1258, 1280). The document of 
972, inserted in the Chronicle and affecting the form of a dialogue between King Edgar 
and Archbishop Dunstan, is hardly more genuine. 
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memoranda has been assumed without any contradiction! And 
if we may use them in forming a view as to the contents of a mo- 
nastic library, or as to a piece of folk-lore, like the charm of pin- 
sticking, there is no reason why we should not use them for the 
purpose of ascertaining legal customs and economic conditions. 

The data provided by the memoranda, though they will help us 
to clear up obscure and doubtful points, do not clash in any way 
with facts ascertained on the strength of other evidence. I will 
speak in the present paper only of the information they supply on 
the modes of transferring land, and, incidentally, on the contact of 
Old English and Scandinavian law revealed by our document. 

Bishop A2thelwold of Winchester, and Abbot Ealdulf, who acted 
with him for the restoration of Medhamstead, did not draw up 
“books” in order to formulate and confirm their transactions with 
various persons of whom they acquired land for the purpose in 
view. They recorded their dealings in writing, but the records in 
question were private notices or memoranda about proceedings 
which had taken place in court or before witnesses, and the inter- 
est of these notices lies in the fact that they give us some particu- 
lars about the forms and conditions observed in such cases. 

It ought not to be overlooked that the wholesale restoration of 
property and rights, under pressure of King Edgar’s power, must 
have involved some kind of expropriation for the benefit of the 
monastery, and that the sales and exchanges effected were con- 
cluded under extraordinary circumstances, sometimes perhaps 
with a more than usual display of public machinery. Yet it is 
highly improbable that the forms used should have differed sub- 
stantially from the ordinary modes of transferring land. However 
one-sided an affair these bargains may have been, they had to 
conform to the ordinary requirements of donéd fide bargains in 
order to avoid any pretext for a subsequent breach or reversal of 
the transactions. The materials supplied by the record concern 
mainly three points: the action of the parties to the transfer; the 
part played by witnesses and sureties; the intervention of public 
courts, 

1. Most of the transactions referred to are purchases of land. 
In twenty-four instances land is expressly said to be bought or 
sold, while in five, though the fact of purchase is not mentioned, 
the transaction alluded to can hardly have been anything else but 


1 £. g., Plummer, Notes to A. S. Chronicle, ii. 155. 
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this most common one. In two cases the transfer of property 
was a consequence of forfeitures incurred by criminals, one refers 
to a grant, one to an exchange, and one to a grant combined 
with an exchange. Thus references to sales form the bulk of 
the Peterborough memoranda. Let us remember that proper 
deeds of sale do not occur in the collection of Anglo-Saxon land 
books. Although written instruments very often treat of transac- 
tions based on purchase, the form of a contract of sale was not 
used by the Anglo-Saxon clerks. The transaction took the shape 
of a grant, with an occasional mention of a certain sum paid by 
the buyer.! In the case of the Medhamstead memoranda the cere- 
monial transactions recorded are emphatically sales. Their tech- 
nical designation is /andceap.2 We possess a law of A2thelred of 
997 enacted at Wantage, that “ /andcop” should stand as well 
as the lord’s gift, “ /ahcop, witword,” and “ gewitnes.”*® The law 
of the Northumbrian priests repeats this enactment, adding some 
other items, “drikkelaun, riht dém, fulloc, frumtalu.’* We need 
not dwell on all the details of this enumeration of legal acts that 
“should stand.” It is important to notice that a new departure is 
sought in regard to them, — matters which may have been doubt- 
ful or insufficiently secure before were to be guaranteed for the 
future. The intention was evidently not only to reassert the 


power of existing laws, but to confirm the legal value of customs 
which were yet new and not sufficiently recognized in England. 
Where these customs mostly came from is made clear by some 
particulars of their list. Wz7tword is a technical Norse term: it 
means the assertion of a right by a party to whom the way to such 
assertion is legally open: ® a party substantiating his claim by an 
oath, a party to whom the privilege of proof has been conceded, 


1 For a characteristic instance of a donation subsequent to a sale, see Cod. Dipl., 
282 (A. D. 859), Brit. Mus. Facs., ii. 34. To “sell” in Old English was simply to give or 
to grant. Cod. Dipl., 226 (Earle, Landcharters, 80). 

2 On pissum ge write cyd hwet pa festermen synd pes landes ceapes pe Adeluuold 
C. gebohte zt mislicum manum ut on WiSeringa eige (p. 370). 

8 Athelred, iii. 3 (enacted at Wantage, about 997). 

* Northumbr. pr. l. 67, § 1. 

5 Amira, Nordgermanisches Obligationenrecht, i. 91 ff. The explanation adopted 
in the text is mainly supported by the use of the word in Swedish laws (cf Schlyter, 
Sveriges Gamle Love, Glossar. s. v. vitsord), The Norwegian, Danish, and English use 
was more lax. Steenstrup, Danelag, 188; Hertzberg and Bugge, Norges Gamle Love, 
V. s. v. vitorS. Still the term has to be kept distinct from the meaning of “ testi- 
mony,” as it is contrasted with gewitnes. Cf. Lieberman, Glossar. to the A. S. Laws, 
and Bosworth and Toller, A. S. Dictionary, s. v. 
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possess the wztword, and such wztword, if successful, ought to stand. 
Lahcop is the Danish word for reintegration to one’s lawful stand- 
ing by the payment of a fine. It is the counterpart of the Danish 
lahslit. Not less specific is the drikkelaun, introduced by the 
Northumbrian priests: it finds its best explanation in the Norwe- 
gian Gulathing’s Lov, 270, where it appears as one of the modes 
creating title to odal land: it is derived from the king’s grant in 
recompense for hospitality on a royal progress! The gewitnes, 
lord’s gift, and /andceap are not so specifically Scandinavian ; 
but yet this latter, which mainly concerns us, appears in A®thel- 
red’s law, not in its English form, but in the Norse — /andcop. It 
looks as if the enactments in question were the result of a policy 
of legalizing the conditions under which the Danes were settling 
in the island. That these decrees were not mere words may be 
gathered, ¢. g., from a charter in which land acquired by Arch- 
bishop Ealdred is classified under the two heads of witword and 
caupaland,—\and successfully claimed, or bought by him, as I 
should like to translate it.? 

To revert to our document, it presents a copious collection of 
cases illustrating the practice of landceap. How far this practice 
went back to Old English roots and to what extent it was the re- 
sult of Scandinavian influence, it would be impossible to tell, but 
in the Northamptonshire document before us it certainly appears 
in Scandinavian surroundings.’ 

The payment of a price is sometimes mentioned in the memo- 
randa and sometimes omitted.£ On one occasion we are told that 
the price was paid by instalments, and the transaction was appar- 
ently held to be perfected by the payment of the “last money.” § 


1 Steenstrup, Danelag, 186. 

2 Thorpe, Diplom., 439. 

8 The Codex 60 of the Society of Antiquaries contains a charter in which the ex- 
pression “to fullon ceape” occurs, f. 50,d. “ Dis is seo feorewearde pe VIf and Mad- 
selm his gebedda worhtan wid and wid Sce Peter pa hig to Ierusalem ferdon. Dat is 
pat lond zt Carlatune into burh ... and pat land zt Bytham into Sce Guthlace, and pat 
land zt Sempringaham into S°¢ Benedicte to Ramesege, and pat land zt Lofintune 
and het (sic) heordewican Ealdrede biscope to fullon ceape. ... and lindbeorghe hab- 
ban mine cnihtas gif ic ham ne cume.” The bishop Ealdred is probably the well-known 
Archbishop of York, and the document quoted may have been drawn up sometime in 
the sixties. Thorpe, Diplom., 594. . 

4 E.g., “pa bohte man et tuce and zt hire sune clacce 60 aecera aelc mid x pene- 
gum.” But an entry may also run: “Dis synd pa festermen pe ALincund funde AEldulfe 
ab. et pan lande et Anlafestune pa he et him bohte,” etc. 

P, 368; “Da Zpeluuine ede aldorman and Aaldulf biscop sealdan A®thestane and 
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The formalities of tradition are not described in these private 
notices. From the fact that books frequently mention a symbolic 
investiture by the sod, which has no necessary connection with the 
drawing up of the book, it may be gathered that the delivery of 
the sod was the characteristic symbol of tradition in the /andceap. 
It occurs both on the English! and on the Scandinavian side. In 
Denmark as in Sweden, in Norway as in Iceland, the regular act by 
which the ownership of land was transferred, in consequence of 
a grant, sale, or exchange, was the skdtning (skeyting),? the 
placing of a sod into the lap of the person acquiring the property, 
an act reminding us forcibly of the 2” Jatsum jactare, the throwing 
of a stick into the lap of the grantee, in Frankish law. Tradition by 
passing the sod occurs in English charters of the period preceding 
the Danish invasions, and we have to consider it, not as an impor- 
tation from Scandinavian parts, but as a ceremony common to both 
nations, and probably going back to early Teutonic roots.® 

In one case the person selling land acts with the consent of his 
brothers,! but in most instances relatives are not mentioned, and it 
is evident that their intervention was not required to render the 
transaction valid. The form of transfer of property under discus- 
sion implies already an emancipation from the strict rules as to the 
claims of family and kindred excluding the power of disposal by - 
individual owners. It belongs to a more modern stage of social 
evolution than the régime of strict settlement under megths which 
prevailed in the ancient law, and against which the early boo 
were directed. 

The connection between outlawry and transfer of land is not quite 
obvious on the face of the records. In one case the land belong- 
ing to the widow and her son who practised pin-sticking fell to the 
king; the latter granted it to a thane, and this thane exchanged 
it against another estate given by Bishop AEthelwold.® So far there 
is no difficulty. But in two other cases estates are not said to fall 


Alfwolde for Jacesle and Faresheved pone latostan penig ... pa ueron per fester- 
men,” etc. 

1 £. g., Cod. Dipl., pl. 114 (A. D. 759-765). 

2 Steman, Dansk Retshistorie, 465; Hertzberg and Bugge, Glossar. in Norges 
Gamle Love s. v. skeyting; Beauchet, Histoire de la Propriété Foncitre en Suéde, 255, 
330. Amira, Nordgermanisch. Oblig., i. 512 ff.; ii. 625 ff. 

8 Heusler, Institutionen des deutschen Privatrechts, ii. 70. 

4 P. 369: “Dis sind pa festermen pe Fridolf and his brodra fundel (sic, corr. fundon) 
Eldulfe ab et pat lande zt Waltune.” 

5 Cart. Sax., 1131, p. 372 f. 
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to the king in consequence of outlawry, as they would have done 
according to the laftr law of Canute II. 13. The action of the 
persons passing the estates to the bishop is characterized by the 
terms geald, guldon: they “ pay in” such and such an estate for an 
outlawry.! The outlawry itself is said to be “ wrought” on some 
one — Wulfnod or Styrcyr. The expression “ outlawry” (#étlagu) 
is thus used loosely for a crime involving outlawry, and the transfer 
of the estates may have been made to pay off a fine — the wergeld 
in the case of Styrcyr. But why should Bishop A&thelwold receive 
such fines? It is hardly to be assumed that he got them as a rela- 
tive of the slain, or even as a lord. It seems that we have in this 
case a parallel to the anonymous memorial, most probably drawn 
up by an ecclesiastical magnate, in which the author tells of his in- 
tercession in favor of an outlaw, Helmstan, who had stolen oxen: 
the estate of the latter passed to his protector by the favor of the 
king.2. There can be no doubt that the activity of the Bishop of 
Winchester in 963 was greatly patronized by King Edgar, and such 
patronage may account for the transfer of estates to Bishop A¢thel- 
wold by men who had incurred outlawry and wanted to clear 
themselves with the help of the bishop.® 

Of an estate at Wermington it is s id that it had been acquired 
wrongly by a certain A/lfweard, who made a declaration (swatelung) 
in agreement with Abbot Ealdulf that he should hold the said estate 
during life, and that after his death it should go to St. Peter for the 
sake of his soul. This agreement is said to have been corroborated 
by a pledge (om his wedde gesealde).4 It must have concerned 
land which in one way or another was claimed by Medhamstead, 


1 “Dis sind pa festermen pa Osgot funde Ealdulfe ab. zt pet lande zt Castre, pe he 
geald him for pam utlage pe he Styrcyr ofslogh (p. 369). Dis sind pa festermen pe 
Wulfgeat and Gyrping fundon pam ab. Aildulfe pa hi pat lande guldun xt macusige 
for San utlage pa he on Wulnode worhte ” (p. 370). 

2 Cod. Dipl., 328. 

8 It may be added that the Codex 60 of the Society of Antiquaries, p- 7, has other 
references to the surrender of estates in consequence of outlawry treating of events 
which happened about the time of the Conquest: f. 55, v: “ Keteford occidit quendam 
Ulkytellum et pro hac forisfactura terra et silua sua fremeuuda peruenit in manu ab- 
batis de burch. . . . Medietas silue de Copeuude et quarta pars alterius medietatis 
abbatis est de burch. Hec.quarta pars fuit A.geluuardi cuiusdam, sed pro furto quod 
fecit in manus abbatis uenit. Et de tribus remanentibus partibus tercia pars est ab- 
batis que fuit VIf latronis.” 

4 “Dis is seo swutelung pe ZZlfweard on dentune wrodte wid Ealdulf ab pa he him 
pat land agef zt Wermingtune be he on woh genumen hefde . . . and on his wedde 
gesealde pet land zt Wermingtune efter his deg into Sancte Petre for his saule on 


hyra gewytnesse ” (p. 372). 
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but had got into the hands of powerful laymen. Froin the point 
of view of the monastery the latter held it wrongly, but an agree- 
ment had to be made in this case, as in many similar ones, and 
the church contented itself with securing the reversion of the 
estate, while conceding a life interest in it to its opponent.1 The 
most interesting point is that the layman not only makes a grant, 
but confirms it by a pledge or promise (om his wedde). The 
expression wedd is characteristic in this context. It fits espe- 
cially the case of ceremonial promises not committed to writing.” 

2. One feature which recurs in nearly all the Medhamstead 
memoranda is the enumeration of festermen, of persons called up 
to participate in the transaction. The act of getting these fester 
men is described as feste, corroboration. The grantor or seller 
finds festermen for the donee or the buyer, while the latter is said 
to take feste.2 These expressions lay stress on an act of confir- 
mation by special sureties entirely distinct from the drawing up 
of a deed, or from the promise (wed) of the principal. The 
function performed by the /estermen is not identical with bearing 
witness: witnesses are mentioned, but their testimony is kept 
apart from the action of festermen# 

The term /festerman is sometimes replaced by others — orf, 
boruhhand® —which leave no doubt as to the main function of 


1 Cf, e g., Cod. Dipl., 156. 

2 Cod. Dipl., 314 (K. Alfred’s will) : “and hi ealle (The West Saxon witan) me des 
hyra wedd sealdon and hyra handsetene.” Earle, Landcharters, 231 (Canute’s procla- 
mation): “hit swype deor (sy) wid God to betanne, zt man aSas, odde wedd tobrece.” 

8 In several of the entries already given festermen occur. The first case of the 
memorandum on p. 369 may serve as an illustration of the “/este.” 

It will be noticed that Sumerlyda the priest appears both on the side of those who 
take the “ fesfe” and on that of those who “ find” it. 

* In the Warmington instance quoted above several persons are named who 
appear as festermen in other cases, — Frana, Osferd, Sumerlyda priest, etc. Yet 
there is no talk of “este,” but of “ gewytnes.” This goes well with the fact that in 
this case the memorandum treats of an agreement or declaration (szutelung) and not 
of a sale. In another instance where festermen occur, their action is distinct from 
that of a moot of three hundreds which witnesses the transaction, p. 370: “ Ealdulf, ab 
and Alfuold bohton oder healfe hyde,” etc. The same distinction is observed in the 
case of Eston (p. 370), Bainton (Badingtun) (p. 371). 

5 P, 369: “Dis synd pa festermen pe Fridolf and his brodra fundel Alldulfe ab zt 
pat lande zt Waltune . . . ponne is per dorh hand Frena and Wulnod Clacces Sune, 
and 4étlebrant zt pilesgeate, and Cnut and Styrcyr on Uptune, and Boia on Mylatune, 
and Drabba his brodor. . . . Four and tuentig cere is pes wudes, and xx11 hered- 
landes buton odrum gemznum pe Ealdulf ab geBohte zt CyneferSe, and wes Vif doddes 
sune borhhand and Eincund and siddon eal Wepentac, and zt Hungife 20 zcera, and 
wes Eadric litle borhhand, and Fastolf preost, and Orm. p. 371: Dis synd pa éorh- 
handa pe Swuste and hire dohter funden Aldulfe ab zt odre zlfe hyde xt Lunding- 
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festermen: they stand pledged to act as securities in regard to 
the transfer of land. In what concrete forms such pledges were 
made good, what responsibility was incurred by the sureties, we 
do not know, but the principle itself is clear and important 
enough. Third persons intervene in cases of sale or exchange: 
they vouch for the validity of the title transferred. The number 
and quality of these sureties are not established by a uniform rule: 
they are three or more, up to eight or thirteen, and we have no 
means of judging why their numbers get increased or lessened. 
The names of the same /estermen recur very often in different 
cases, as those of influential witnesses of charters might do: 
Frena, Osgod, Hudeman, are mentioned again and again. Some 
of these names are Saxon, but many are Scandinavian, — Sumer- 
lyda, Styrcyr, Thur, etc.: Ulf might suit both nationalities, It 
is not without meaning that with many of these names places 
are connected. This shows that the festermen were mostly taken, 
not from the population ‘of one or other particular township, 
but from places scattered sometimes over several hundreds in 
Northamptonshire, and possibly even in an adjoining county, @. g., 
Huntingdonshire.2 We shall hardly be mistaken in seeing in these 
people representatives of influential county families. 

The festermen are chosen or “ found” by one of the contracting 
parties, the one transferring title, and they must have acted to a 
certain extent as his personal friends, or at any rate as persons 
willing to assume responsibility in a transaction initiated by him. 
In one instance a man who “takes the feste” on behalf of the 
buyer appears at the same time as one of the festermen found 
by the seller, —an indication that the fact of being a festerman 


did not involve a one-sided partiality in favor of one of the parties 
concerned. 


tune, p. 369. Da Ealdulf ab bohte pane toft zt Godinge on Waltune, pa was him boroh 
Ulf, and Eincund, and Grim on Castre.” 

1 Sumerlyda, e. g., is a name which occurs in the family of the Lords of the Isles. It 
means literally the “summer soldier,” the warrior engaged on a summer campaign. 
My attention has been called to this coincidence of names by my friend Rev. C. 
Plummer. 

2 Of the thirteen festermen of the first entry on p. 369, intervening in a sale in 
Warmington in the hundred of Wilebréc, the first comes from Aschurch (Asencirce) 
in the hundred of Naresford, the second from Denton, hundred unknown, the third 
from Stoke, in Pochbréc, the fourth from Byrnewell, Pochbréc, the fifth from Finnes- 
thorp (?), the sixth from Lullington (Luddington), in Pochbréc, the seventh from 


Southwick, in Wilebréc, the tenth from Elton, Hunts, and the eleventh from Catt- 
worth, Hunts. 
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_ There is a curious connection between the action of the indi- 
vidual festermen and that of a gemét. This last may itself be 
_ described as standing pledge (dorhhand). It comes in, as it were, 
as a higher instance in the same process of providing security for 
transactions.! 

The feste was meant to confirm the validity of the transfer 
and not to ensure its execution. Therefore land could be guaran- 
teed to be “clean,” ? or, as we should say, the title to the land could 
be pronounced to be unobjectionable both by individual sureties and 
by the gemét, while the delivery of the estate according to agree- 
ment could not concern the gemé¢ otherwise than in the latter’s 
judicial capacity. There is, moreover, an indication of the fact that 
sureties had to be given to guarantee the transaction on behalf of 
the kindred, the me@gth, of the seller. This is a very important 
feature, as it discloses the principal object of the institution: it 
was necessary to provide against the action of relatives trying to 
contest the alienation, and the best means for guarding against 
such attempts was evidently to obtain securities from the kindred 
itself. 

Festermen occur once or twice in Anglo-Saxon evidence out- 
side our document; they are mentioned as sureties for good 
behavior in the case of the appointment of a priest, in the law 
the.Northumbrian priests. But the most interesting coinci- 
dence is again presented by Scandinavian law. The /este is a 
necessary element in the transfer of land, and other important 
contracts, in Swedish law. ‘The fas¢ar appear in full court at 
the invitation of the seller or the donor; they have to see, and 
to proclaim, that the law has been followed strictly in every re- 
spect. Their prolocutor, the forskialamatfer or skilaman, speaks 
in their behalf and pronounces the formula concluding the trans- 
action. And what is more, there is the same relation between 
the action of the fastar and that of the public court as in Eng- 
land. Indeed, the president of the latter, the héradshivding, for 
instance, may be called upon to take the part of the skilaman, 


1 P. 369: “pa Elfric ealdorman bohte pat land et Leobrantestune zt Frenan on 
ealles heres gemote on hamtone pe wes eal se here Goruhhand clenes landes.” 

2 Thorpe, Diplom., 338: “Da astédd Durcil Hwita up on pam geméte, and bed ealle 
pa pegnas syllan his wife >a /andes clene pe hire mege hire geSe, and heo swa dydon, 
and Durcil rad Sa to See pelberhtes mynstre, be ealles folces /edfeand gewitnesse.” 

8 P. 369 (Beringafeld). 

* North. pr. 1, 2. Cf Steenstrup, Danelag, 381, 382. 

5 Amira, Nordgerman. Obligationenrecht, i. 274 ff. 
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or prolocutor. In Norwegian and Icelandic law the process was 
not developed with such elaborate completeness as in Sweden. 
Still, in a less sharply marked form, we may recognize the /ester- 
men in the vitnar of Norwegian and Icelandic law,— who some- © 
times act as sureties called up to guarantee the validity of 
transactions.!. Indeed, in the case of one contract, that of mar- 
riage, the fesze still kept a form analogous to that presented by 
the transfer of landed property. Right marriage is concluded 
by a festermal, an act of confirmation, in which the relatives and 


_ friends of the contracting parties play a prominent part; one of 


them acts as forspreka, prolocutor. Nor is it to be forgotten that 
the wedding of old English law appears as the same kind of 
ceremonial contract in which not only weds are exchanged, but 
which is settled with the help and confirmation of friends stand- 
ing surety. One of these, on each side, is emphatically a prolo- 
cutor, a forspeaker.? 

In Danish law these features of customary contract are even 
more attenuated than in Norwegian and Icelandic legal custom. 
The skdtning before the ¢hing in cases of land transfer, and the 
participation of kinsmen and friends backing both sides in the case 
of wedding, are, however, still clearly perceptible in this variety of 
Scandinavian law.® 

3. In nine of the cases of transfer recorded in our memoranda we 
are expressly told that the sale or exchange took place in a gemdt. 
Generally the gemdéts mentioned are those of hundreds, or rather 
of combinations of hundreds. Twenty acres of wood and field 
were sold before a moot of two hundreds at “ Dicon” * (at the dyke, 
or at Dykham?). As the plot lay in Badingtun, — Bainton near 
Bernack,— the moot in question must have been that of the double 
hundred of Nesseburgh or Uptongreen, in the farthest northeast- 
ern corner of the county, by the monastery. A double hundred 
is mentioned once more in connection with a sale of some land in 
a place called Anlafestune. The same gemét is spoken of as that 
of a wapentake in the case of a minor sale As a matter of fact 
the Nesseburgh hundred, lying on the border of Lincolnshire, was 


1 Amira, o. c. ii. § 26. 
2 Wifmannes beweddung., Liebermann, Gesetze, i. 442. 
8 Madsen, Dansk Retshistorie, ii. 30. 
* Cart. Sax., iii. 370. 
P. 371. 
6 Victoria County Hist. of Northamptonshire, i. Cf Hundred and Wapentake of 
Wiceslea, Dd. i. 220 b. 
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commonly treated as a wapentake. The varying designation of 
the division by a Saxon and a Scandinavian term, it may be said 
in passing, is in itself characteristic of a district which had been 
strongly held by the Danes, and where Scandinavian influence 
manifests itself in a number of facts.! 

Combined moots of three hundreds are mentioned twice. One 
of these was held at a place called Withred’s Cross, and, to judge 
by the village where the land was sold and the names of the 
witnesses, it must have been a court held jointly by the hundreds 
of Naresford, Wilebroc, and Pochebroc.22 The same court was 
seemingly meant in the case of the purchase of one hide and a ° 
half in-Swift (?). It is said to have met at Oundle, in the hundred 
of Pochebroc.? Oundle is mentioned in two other cases as the 
seat of a moot of eight hundreds. This moot is also said to have 
been assembled once at Wermington in the hundred of Wilebroc. 
The jurisdiction over eight hundreds is one of the great features 
of the franchise of Peterborough in feudal times. The abbey 
held a court for the hundreds of Wilebrook, Pochbréc, Naresford, 
Hocheslau, Ordinbarrou, and the double hundreds of Nesseburgh 
and Neveslund.® The “eight hundred” franchise is insisted on 
in the spurious charter of Edgar entered in the MS. of the 
Chronicle, and there may be some doubt whether the references 
to the eight hundreds may not be misplaced corrections of the 
twelfth century copyist in instances where his authority, the 
original memorandum, spoke of moots of three hundreds, as in 
one of the Oundle cases (VIII instead of IIIT). But similar 
combinations of several hundreds occur elsewhere, quite apart 
from any ecclesiastical franchise.6 The matter must be left to 
antiquarians to decide: for our purpose the courts of three 
hundreds are as characteristic as a court of eight. 


1 It is noteworthy that the numerals presenting combinations are often expressed 
in the Northamptonshire geld roll according to the Danish and not the English 
system. Se/hoh hundred, e. g., is said to contain “foursydene tuenti hydes — firsind- 
styve,” or “firs,” as a Dane would say nowadays. The Old English would have 
been Aundeahtatig or, shortened,. eahtatig. Upton grene is numbered as. “ fifsydene 
twenti hides” —“fems.” Ellis, Introduction to Domesday, 184 ff. 

2 Cart. Sax., iii. 370. 

8 “Tb, Ealdulf ab and Alfuold bohton oSer healfe hyde zt Swifte mid eahte pundun. 
ponne sind festermen . . . on pere preora hundred gewytnesse into Undelum.” 

4 P. 369 (Beringafeld) ; p. 371 (Badingtun ; Lundingtun). 

5 Cf. Bridge, Hist. of Northamptonshire, ii. 489 a. 

6 E.g.,a moot of ten wafpentakes in Lincolnshire. Bracton’s Notebook, pl. 1730. 
Cf. Chadwick, Studies on Anglo-Saxon Institutions, 249 ff. 
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In one remarkable case the witnessing body is the shiremoot 
assembled at Northampton under the designation ealles heres 
gemét on Hamtone, the moot of the whole feve at Hampton. The 
Scandinavian couleur locale of Northamptonshire is drastically 
expressed in these words. The Danish here, though subdued by 
Edgar, had still retained its peculiar cast and name, and it is only 
natural that many features of legal custom within its jurisdiction 
should receive their explanation rather from Scandinavian than 
from Mercian or West Saxon law. 

Once the memorandum gives the text of a notice as to an ex- 
’ change of lands between Bishop A&thelwold and Wlstan “ Uccea,” 
in consequence of which Peterborough Abbey got an estate at 
Ailsworth in the hundred of Nesseburgh. The transaction was 
witnessed by the king and his wétan, and recorded in a written 
declaration (swutelung) of a kind which is not uncommon at 
that time.? 

The action of these assemblies is described sometimes as 
“ witnessing,” but in two cases, namely those of the shzregemot 
and of the wapentake, the moots “stand pledge” (doruhhand) to 
the transfer of land.2, The combination of standing witness and 
standing security reminds us of a similar accumulation of legal 
features in the case of written deeds, in which the witnesses 
(testes) appear usually as consenting and corroborating parties. 
It is not merely an “insinuation” as required by later Roman 
law, a registration by an assembly wielding local government 
power. The publicity of the proceeding and its committal to the 
memory of the members of the court were certainly an important 
feature. But the shivegemot is distinctly said to vouch for land 
being “clean,” and this shows that it decided as to the title itself. 
This is easily explained by the fact that the public moots were 
the ordinary centres of voluntary jurisdiction, and at the same 
time had to lay down the law in case of litigation. The best way 
to be on the right side in case of the latter was to obtain from the 
very beginning a declaration of the moot.6 


1 Cart. Sax., 371, n. 1131. 
2 P. 369: “and he bohte et Orme XII aceras and was Vif borhhand, and Eincund 
and siddon eal wepentac.” 

8 Cf. Maitland, Domesday and Beyond, 250. 

# Girard, Manuel de Droit Romain, 937. 

5 An interesting example of such a preliminary declaration is afforded by the case 
described in King Alfred’s will, Cod. Dipl., 314: “Da ledde ic Adulfes cinges yrfe- 
gewrit on tire gemét xt Langandene, and hit areedde beforan eallum Westsexna 
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Towards the close of Anglo-Saxon history it appears as a rule 
that any change of land ownership should be made known to the 
county or to the hundred. The hundred geméts and the shires at 
the time of the Domesday Survey constantly refer to their having 
received, or not received, writs, or signet, or message, in regard to 
the tenure of such and such an estate, and some of these references 
apply to the reign of King Edward.! This means that even books 
and royal commands had to be produced before the shire or the 
hundred gemét in order to secure title. The inference would be 
that folk right transactions were even more bound up with formal 
acts and declarations in public courts. . 

In this connection it is impossible to disregard the fact that 
publication at a thing, “ tinglysing,” was one of the requirements 
for the validity of all transactions conferring land ownership in 
Scandinavian law.2, The main point in conveyancing in Den- 
mark, Norway, and Sweden was to bring the matter through the 
popular court in order that there should be a chance for the asser- 
tion of any interests hostile to the proposed transactions, and that 
its ultimate conclusion should be witnessed and declared to be 
according to law by popular authority. In a sense this form pre- 
sents the exact counterpart of the action of the public notary in 
countries where there existed the institution of the public clerk, 
watching over the regularity and soundness of transactions. In’ 
this case the place of the authorized notary is characteristically 
taken by the gemét or thing and by its presiding officer, the hdv- 
ding, to whom the sheriff or hundredman would correspond in 
English practice. 

It would be impossible to say, however, on the strength of our 
evidence, how far the co-operation of the moot was obligatory in 
England in the second half of the tenth century. The Medham- 
stead memoranda would, if construed strictly, speak against its 
necessity, because, although they evidently lay great weight on 
the presence of the court, they mention it expressly only in nine 
cases out of thirty-four. It might be pleaded perhaps that the 


witum. Da hit arzed waes, Sa bed ic hy ealle, for minre lufan, and him min wedd bead 
Set ic hyra nefre nzenne ne oncude fordon Se hy on riht spreecon, and Set hyra nan 
ne wandode ni for minum lufan ne for minum ege, Set hy Set folcriht 4rehton . . . and 
hy Sa ealle té rihte gerehton and cwadon, det hy nan rihtre riht gepencan ne mihtan, 
ne on Sam yrfe-gewrite gehyran. Nu hit eall 4gan is on Seron 08 Sine hand: Sonne Su 
hit becwede and sylle sw4 gesibre handa swa fremdre, swader Se ledfre sy.” 

1 Dom. B. i. 50, a (Tederleg) ; 59, b (Spersolt) ; 60, d (Ollantune). 

2 E. g., Amira, Nordg. Oblig., i. 401 ff. ; ii. 331 ff. 
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only courts spoken of are the extraordinary and more important 
ones, a single wapeniake being referred to only once, while all the 
other cases refer either to moots of double or treble hundreds 
and even to larger bodies. But even should we waive such a 
special pleading, which, after all, would only open the way to a 
possible solution, but ‘not establish it as the only possible one, 
there remains the analogy with the Scandinavian customs which 
admit of publicity and legal confirmation in cases where the 
thing was not present. 

Norwegian law empowered people to make valid transactions 
before a ship of at least thirteen benches of oarsmen. A very 
common substitute for a ¢hing was a gathering at a banquet; in 
sparsely populated Iceland five men were deemed to be a “ flock,” ! 
and were empowered to witness transactions. Altogether the fas- 
tar and official witnesses acted as sufficient representatives of the 
neighborhood, and of the ¢izmg when this last was not present. 
In later law the /ystng had to be gone through apart from, and 
often after the performance of the transfer itself. But at an ear- 
lier stage the festermen evidently acted as a substitute for the offi- 
cial ring of the moot, — a very useful contrivance at a time of bad 
roads and rare sittings of the popular courts. 

When we collect all the features and assign its right value to 
the evidence of the Anglo-Scandinavian customary process sup- 
plied by the Medhamstead memoranda, hardly a doubt is left that 
the different customary practices observed in transferring land 
proceeded from very ancient roots. They are characterized in 
various degrees by three main traits: symbolic tradition on the 
part of the principal; proclamation of the validity of the transfer 
by sureties ; and occasional confirmation of the proceedings by the 
popular court, the gemdét or thing. And the foregoing observa- 
tions, if accepted, can hardly fail to impress on the mind a sense 
of the close affinity between Old English and Scandinavian law. 
When both elements met, as they did in Northamptonshire, they 
reacted powerfully on each other just because they were based on 
very similar fundamental conceptions, 

Paul Vinogradoff. 
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1 Gulathing’s Lov, 71 ; ¢f Amira, ii. 335, 
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ORAL TRUSTS OF LAND. 


CONSTRUCTIVE TRUSTS BASED UPON THE 
BREACH OF AN EXPRESS ORAL TRUST | 
OF LAND. 


Dedicated to Professor Langdell. 


~~ express trust may arise in any one of three ways: 
1. The owner of property may undertake to hold it in 
trust for another. . 

2. The owner of property may transfer it to another, either in 
his lifetime or by will, to hold upon trust for a third person, or for 
the grantor himself if the conveyance is znter vivos. 

3. A purchaser may procure the conveyance by the seller of 
the property purchased to a third person to hold upon trust either 
for the purchaser or for some other person. 

If the trust is of land and oral, and the trustee, after tenis 
the trust in good faith, declines to perform it, what are the legal 
relations of the trustee, the cestud gue trust, and the creator of the 
trust? 

In the face of the statute of frauds, which provides that in the 
absence of a writing the trust shall be ‘only void and of none 
effect,” equity, it is clear, cannot compel the performance of the 
express trust. But does it follow from this that. the trustee, who 
has broken his promise, is subject to no legal obligation whatever? 
In answering this question it will be helpful to consider separately 
each of the three classes of express trusts already described. 

1. Declarations of trust by the owner. 

The owner of land, who orally declares himself a trustee of 
it, may make this declaration gratuitously, or for value received. 
If the declaration of trust is gratuitous, and the trustee repudiates 
the trust, sheltering himself under the statute of frauds, that is the 
end of the matter. The express trust being invalid, the cestud gue 
trust fails to make the expected gain, and the trustee does not 
suffer the anticipated loss. The old status quo being unchanged, 
there is no basis for any other claim against the trustee. 

If, on the other hand, the declaration of trust is for money 
received or other consideration, the situation is different. In this 
case, as. in the other, by force of the statute the cestud gue trust 
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cannot get, and the trustee may keep, the land. But shall he be 
allowed to keep also the money or other consideration given to 
him by the cestuc gue trust? It is one thing for a promisor to 
save himself from a loss by reliance upon the statute, and quite 
another to make the statute a source of profit to himself at the 
expense of the promisee. Justice demands the restoration, so far 
as possible, of the status guo by compelling the trustee to surrender 
to the cestui que trust whatever he received from the latter upon 
the faith of his promise to perform the trust. Such relief does not 
in any way infringe upon the statute. The invalidity of the 
express trust is fully recegnized. Indeed, it is the exercise of the 
trustee’s right to use it as a defense that creates the cestud que 
trust's right of restitutio in integrum. This conclusion is abun- 
dantly supported by the decisions. One who has received money 
for an oral agreement to convey land, and refuses to convey, must 
refund the money.! If the consideration given for such an agree- 
ment was work and labor, that of course cannot be given back in 
specie, but the promisor must pay the value of such work and 
labor.2 If the consideration was in the form of chattels, the prom- 
isor who breaks his promise, and also refuses to return the chattels, 
may be sued in trover or replevin,® if he still has them, and in 
quasi contract for their value or their proceeds, if he has consumed © 
them or sold them. Similarly, if the oral agreement was for the 
exchange of lands, and one party having conveyed his, the other 
refuses to make the counter conveyance, the grantor may compel 
a reconveyance of his own land if the grantee still has it,5 and 


1 Allen v. Booker, 2 Stew. (Ala.) 21; Barickman v. Kuykendall, 6 Blackf. (Ind.) 21 ; 
Hunt v, Sanders, 1 A. K. Marsh. (Ky.) 556; Jellison v. Jordan, 68 Me. 373; Cook v. 
Doggett, 2 Allen (Mass.) 439; Bacon v. Parker, 137 Mass. 309, 311; Payne v. Hack- 
ness, 84 Minn. 195; Perkins v. Niggerman, 6 Mo. App. 546; Gilbert v. Maynard, 
15 Johns. (N. Y.) 85; Cade v. Davis, 96 N. C. 139; Rineer v. Collins, 156 Pa. St. 342; 
Bedell v. Tracy, 65 Vt. 494; Thomas v. Sowards, 25 Wis. 631. 

2 Grant v. Grant, 63 Conn. 530; Schoonover v. Vachon, 121 Ind. 3; Holbrook z. 
Clapp, 165 Mass. 563; Ham v. Goodrich, 37 N. H. 185; King v, Brown, 2 Hill (N. Y.) 
485; Gifford v. Willard, 55 Vt. 36; Kessler’s Estate, 87 Wis. 660. 

8 Keath v. Patton, 2 Stew. (Ala.) 38; Updike v. Armstrong, 4 IIl. 564; Shreve z. 
Grimes, 4 Litt. (Ky.) 220, 223; Keith v. Patton, 1 A. K. Marsh. (Ky.) 23; Duncan v. 
Baird, 8 Dane (Ky.) 101; Luey v. Bundy, 9 N. H. 298; Rutan v. Hinchman, 30 N. J. L. 
255; Orand vw. Mason, 1 Swan (Tenn.) 196; Miller v. Jones, 3 Head (Tenn.) 525. 

* Sailors v. Gambril, Smith (Ifid.) 82. In some jurisdictions the remedy of quasi- 
contract is allowed, although the sale or destruction of the chattel is not established. 
Booker v. Wolf, 195 Ill. 365. 

5 Burt v. Bowles, 69 Ind. 1; Jarboe v. Severin, 85 Ind. 496; Ramey v. Stone, 23 Ky- 
L. Rep. 301 ; Dickerson v. Mays, 60 Miss, 388. 
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may recover the proceeds of the sale or its value if it has been 
sold. 

2. Conveyances upon trust for the grantor or a third person, 
and devises upon trust for a third person. 

If A conveys land to B upon an oral trust to hold for or re- 
convey to himself, the grantor, and B repudiates the trust which 
he assumed in good faith, the case is clearly within the principles 
which we have found to govern the first class of cases already 
considered, A cannot enforce performance of the express trust 
because of the statute of frauds. But B ought not to be allowed 
. to retain A’s land and thus by his breach of faith to enrich himself 
at the expense of A. If he will not perform the express trust, he 
should be made to reconvey the land to A, and to hold it until 
reconveyance as a constructive trustee for A. A, it is true, may 
by means of this constructive trust get the same relief that he 
would secure by the enforcement of the express trust. But this 
is a purely accidental coincidence. His bill_is not for specific 
performance of the express trust, but for the restitution of the 
Status quo. _ This right to restitutio in integrum has been enforced 
in several English cases.2 There are a decision in Canada® and a 
dictum in Missouri* to the same effect. In Massachusetts the 
grantor is allowed to recover not the land but the value of the land 
in a count for land conveyed.® But in several states the grantor 
is not allowed to recover either the land or its value.6 In many 


1 Wiley v. Bradley, 5 Ind. App. 272; Smith v. Hatch, 46 N. H. 146; Smith v. Smith, 
Winst. Eq. (N. C.) 30. In Bassford v. Pearson, 9 Allen (Mass.) 387, there is a dictum 
that assumpsit for money had and received cannot be maintained by the grantor for 
the proceeds of his land sold by the grantee. No reason is given for this dictum and 
it seems indefensible. In several cases the grantor was allowed to recover the value of 
his land from the grantee who still had it, but the question of the plaintiff's right to 
recover the land itself seems not to have been in the mind of either party. Bassett v. 
Bassett, §5 Me. 127; Miller v. Roberts, 169 Mass. 134; Nugent v. Teachout, 67 Mich. 
571; Dikeman v. Arnold, 78 Mich. 455; Andrews v. Broughton, 78 Mo. App. 179; 
Henning v. Miller, 83 Hun (N. Y.) 403. 

2 Davies v. Otty, 35 Beav. 208; Haigh v. Kaye, L. R. 7 Ch. 469; Booth w. Turle, 
L. R. 16 Eq. 182; Marlborough v. Whitehead, [1894] 2 Ch. 133; De la Rochefoucauld 
v. Bonstead, [1897], 1 Ch. 196. 

5 Clark » Eby, 13 Grant Ch. (U. C. 

* Peacock v. Peacock, 50 Mo. 256, 261. 

5 Twomey v. Crowley, 137 Mass. 184; O’Grady v. O’Grady, 162 Mass. 290; Crom- 
well v. Norton, 79 N. E. Rep. 433 (Mass., 1906). 

§ Mescall v. Tully, 91 Ind. 96; Calder v. Moran, 49 Mich. 14 (semble); Wolford 2. 


Famham, 44 Minn. 159; Marcel v Marcel, 70 Neb. 498; Sturtevant v. Sturtevant, 
20 N. Y. 39. 
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others, also, the courts, while properly refusing to enforce the 
express trust, give no intimation of any right to recover the land 
on any theory of restitution, or its value on the principle of quasi- 
contract. 

The’ Massachusetts rule permitting the grantor to recover the 
value of the land instead of the land itself is illogical. It is based 
upon the principle of restitution. But this principle requires res- 
titution 2 specie whenever it is practicable, and restitution in value 
only as a substitute when specific restitution is impossible. The 
Massachusetts rule, too, is inferior to the English rule in point of 
justice. Ifthe grantee, when he repudiates his oral obligation, is 
insolvent, the grantor in Massachusetts must come in with the gen- 
eral creditors and get only a dividend on the value of the land, 
whereas in England he would recover the land itself. The statute 
of limitations would bar the money claim much sooner than the 
claim for the land. If, again, after the repudiation of the express 
oral trust, the land should appreciate greatly in value, the repu- 
diator would, in Massachusetts, reap the benefit of this apprecia- 
tion, while in justice it should go to the grantor.? 

But restitution in value is certainly an approximation to full 
justice, and in many cases the grantee would be as well satisfied 
with the value of the land as with the land itself. But there is 
nothing to be said in defense of the prevailing American doctrine 
which gives the grantor neither the land nor its value. This doc- 
trine is due to the failure of the court to perceive that specific 
performance of an express agreement and compulsory restitution 
of the consideration for the agreement are fundamentally different 
things, even in cases in which the practical result of the two reme- 
dies is the same. This oversight of the American courts is the 


1 Patton v. Beecher, 62 Ala. 579; Brock v. Brock, go Ala. 86; Jacoby v. Funk- 
houser, 40 So. Rep. 291 (Ala., 1906); McDonald v. Hooker, 57 Ark. 632; Barr v. 
O’Donnell, 76 Cal. 469; Sheehan v. Sullivan, 126 Cal. 189; Verzier v. Conrad, 75 
Conn, 1; Stevenson v. Crapnell, 114 Ill. 19; Moore v. Horsley, 156 Ill. 36; Fouty v. 
Fouty, 34 Ind. 433; Gowdy v. Gordon, 122 Ind. 533; Ostenson v. Severson, 126 Ia. 
197; Gee v. Thrailkill, 45 Kan. 173; Wentworth v. Skibles, 89 Me. 167; Moore v. 
Jordan, 65 Miss. 229; Conner z Follansbee, 59 N, H. 124; Hogan wv. Jaques, 19 
N. J. Eq. 123; Lovett v. Taylor, 54 N. J. Eq. 311 (criticizing the English cases) ; 
Boreham v. Craig, 80 N. C. 224; Barry v. Hill, 166 Pa. St. 344; Taft v. Dimond, 16 
R. I. 584; Kinsey v. Bennett, 37 S. C. 319; Parry v. American Co., 56 Wis. 221. 

2 It is assumed that the value of the land at the time of the repudiation of the 
express trust would be the amount payable by the grantee. But there seems to be no 
decision on this point. 

3 Some of the American decisions were influenced by a hasty and now overruled 


. 
‘ 
\ \ 


ORAL TRUSTS OF LAND. 553 


more surprising, because in another class of cases, not to be dis- 
tinguished in principle from those under consideration, the same 
courts, unwilling to permit the grantee to profit by his breach of 
faith at the expense of the grantor, have rightly given to the 
grantor, by way of restitution, the same practical relief which 
specific performance would have given him if that could have been 
enforced. This other class of cases is commonly said to illus- 
trate the rule that oral evidence is admissible to show that an abso- 
lute conveyance was intended to operate as a mortgage. This, of 
course, is a loose way of stating the principle. In truth, equity 
cannot compel specific performance of the oral agreement to re- 
convey, because the statute of frauds forbids. But, if the grantor 
pays or tenders the amount due to the grantee, it would be shock- 
ingly unjust for the grantee to keep the land. Equity therefore 
says to the grantee, “We cannot compel you to perform your 
promise to reconvey, but if you will not keep your word, surrender 
to the grantor what you received from him on the faith of your 
promise.” Obviously this reasoning, which justifies the result in 
the mortgage cases, is equally cogent in the cases in which A 
conveys to B upon an oral trust to reconvey, and in England both 
classes of cases are dealt with as resting upon the same principle 
of restitutio in integrum. 

If A conveys land to B upon an oral trust for C, and B refuses 
to perform the trust, the rights of the parties are easily defined. 
C obviously cannot enforce the express trust,! nor, since he has 


judgment of Leach, V. C., in Leman v. Whitley, 4 Russ. 423. In that case the really 
gratuitous conveyance upon the oral trust for the grantor purported to be in considera- 
tion of £400. The vice-chancellor, having committed the error of refusing relief by 
way of restitution, was so much impressed by the resulting injustice that he gave the 
grantor a vendor’s lien for the ostensible purchase money, and thereby fell into another 
error. This error was repeated in Gallagher v. Mars, 50 Cal. 23 ; McCoy v. McCoy, 
32 Ind. App. 38. But this extension of the vendor’s lien to cover a case in which no 
money was payable has been generally repudiated. Stevenson v. Crapnell, 114 Ill. 
19; Ostenson v. Severson, 126 Ia. 197; Palmer v. Stanley, 41 Mich. 218; Tatge v. 
Tatge, 34 Minn. 272. 

1 Skett v. Whitmore, Freem. Ch. (Miss.) 280; Jacoby v. Funkhouser, 40 So. Rep. 
291 (Ala., 1906) ; Ammonette v. Black, 73 Ark. 310; Smith v. Mason, 122 Cal. 426; 
Robson v. Hamell, 6 Ga. 589; Lantry 7. Lantry, 51 Ill. 458; Marie Church z. Trin- 
ity Church, 205 Ill. 601; Meredith v. Meredith, 150 Ind. 299; Willis v. Robertson, 
121 Ia. 380; Rogers v. Richards, 67 Kan. 706; Philbrook v. Delano, 29 Me. 410; 
Campbell v. Brown, 129 Mass. 23; Perkins v. Perkins, 181 Ill. 401; Shaffter v. 
Huntington, 53 Mich. 310; Luse v. Reed, 63 Minn. 5; Metcalf v. Brandon, 58 Miss. 
841; Taylor v. Sayles, 57 N. H. 465; McVay v. McVay, 43 N. J. Eq. 47; Goldsmith z. 
Goldsmith, 145 N. Y. 313, 318 (but see Ahrens v. Jones, 169 N. Y. 555); Salter v. 
Bird, 103 Pa. St. 436; Perkins v. Cheairs, 58 Tenn. 194. 


| 
1] 
i! 
3 
i 
i 


554 HARVARD LAW REVIEW. 


parted with nothing, can he have relief upon any other ground. 
But A, as in the preceding case, may recover his land,! for B may 
not honestly keep it if he will not fulfill the promise which induced 
A to part with it. In Massachusetts A would probably recover 
the value of the land instead of the land itself.? 

One would expect a devise by A to B upon an oral trust for C 
to create the same rights upon B’s refusal to perform the trust as 
a conveyance by A to B upon an oral trust for C, except that, res- 
titution to the testator being impossible, his heir, as representing 
him, would be entitled to the reconveyance of the land. But by a 
strange inconsistency in the law both in England and in this coun- 
try, C is allowed to get the benefit of the trust in spite of the statute 
of frauds. These decisions were induced by the desire to prevent 
the use of the statute as an instrument of fraud. But the courts 
seem to have lost sight of the distinction between a misfeasance 
and a non-feasance, between a tort and a passive breach of contract. 
If a devisee fraudulently induces the devise to himself, intending 
to keep the property in disregard of his promise to the testator to 
convey it or hold it for the benefit of a third person, and then re- 
fuses to recognize the claims of the third person, he is guilty of a 
tort, and equity may and does compel the devisee to make specific 
reparation for the tort by a conveyance to the intended bene- 
ficiary.* If, on the other hand, the devisee has acquired the 
property with the intention of fulfilling his promise, but afterwards 
decides to break it, relying on the statute as a defense, he commits 
no tort, but a purely passive breach of contract. Equity should 
not compel the performance of this contract at the suit of the 
beneficiary, because the statute forbids. But, notwithstanding this 


1 Hal v. Linn, 8 Colo. 264; Von Trotha v. Bamberger, 15 Colo. 1 (semdle) ; McKinney 
v. Burns, 31 Ga. 295; Peacock v. Peacock, 50 Mo. 256, 261. 

But see, contra, Irwin v. Ivers, 7 Ind. 308 ; Calder v. Moran, 49 Mich. 14 (semd/e). 

2 Basford v. Pearson, 9 Allen (Mass.) 387 (discrediting Griswold v. Messenger, 
6 Pick. (Mass.) 517); Twomey v. Crowley, 137 Mass. 184. 

8 Sellach v. Harris, 2 Eq. Cas. Abr. 46, pl. 11; Norris v. Fraser, 15 Eq. Rep. 318; 
De Laureheel v. De Boom, 48 Cal. 581 ; Buckingham v. Clark, 61 Conn. 204; Larmon 
v. Knight, 140 Ill. 232; Ramsdel v. Moore, 153 Ind. 393 ; Gilpatrick v. Glidden, 81 Me. 
137 ; Gaither v. Gaither, 3 Md. Ch. 158; Campbell v. Brown, 129 Mass. 23, 26; Hooker 
v. Axford, 33 Mich. 453; Ragsdale v. Ragsdale, 68 Miss. 92; Smullin v. Wharton, 103 
N. W. Rep. 288 (Neb., 1905) ; Carver v. Todd, 48 N. J. Eq. 102; Norton v. Mallory, 
63 N. Y. 434; Collins v. Barton, 20 Oh. 492; McAuley’s Estate, 184 Pa. St. 124; Rut- 
ledge v. Smith, 1 McCord Eq. (S. C.) 119; McLellan v. McLean, 2 Head (Tenn.) 684. 

But see, contra, Moore v. Campbell, 102 Ala. 445; Orth v. Orth, 145 Ind. 184. 

4 Crossman v. Keister, 79 N. E. Rep. 58 (Ill., 1906); Newis v. Topfer, 121 Ia. 439; 
Wall v. Hickly, 112 Mass. 171; .Pollard v. McKenney, 69 Neb. 742. 
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honest acquisition of the land, the devisee cannot honestly retain 
it, and equity should compel him to surrender it to the heir as the 
representative of the testator. It is quite possible that the courts, 
in giving C the benefit of the trust in cases of devises by A to B 
upon an oral trust for C, and in refusing him any relief in cases of 
similar conveyances i#ter vivos, were influenced by the practical 
consideration that in the latter case the grantor, recovering his prop- 
erty by the principle of restitution, would still be in a position to 
accomplish his purpose, whereas in the case of the devise the 
accomplishment of his purpose would depend wholly upon the will 
of his heir. This view finds confirmation in a recent New York 
case,! in which the grantee in a conveyance executed by one upon 
his deathbed agreed orally to deal with the property for the benefit 
of a third person, and was compelled by the court to carry out 
his promise. 

3. Conveyances by the seller, by direction of the buyer, to a 
third person. 

In the old days of uses, when the title to the bulk of the land in 
England was not in the owners but in feoffees to the use of the 
owners, it was natural to presume, as the courts did presume, that 
one who received a conveyance from a seller by the direction of the 
buyer was to hold in trust for the buyer. But after the extirpation 
of uses by the Statute of Uses in 1536, the custom of the country 
changed, nor did it revive with the introduction, a century later, of 
the modern passive trust. Accordingly, after the Statute of Uses 
there was no reason for any presumption that the grantee of a 
seller was a trustee for the one who paid the purchase money. 
But. the courts, nevertheless, continued to raise the presumption, 
and furthermore treated this presumption of fact, based upon the 
supposed intention of the parties, as if it were a rule of law, so that 
these presumed trusts arising from the payment of the purchase 
money were deemed to be trusts by operation of law and therefore 
within the exception to the statute of frauds. This doctrine was 
criticized by Chancellor Kent in Boyd v. McLean,? and in several 
states has been modified by legislation. The statutes, however, 
differ in form and effect. 

In Indiana and Kansas the statute abolishes the presumption of 
a trust resulting from the mere fact that one person pays the pur- 
chase money for a conveyance to another, but provides expressly 


1 Ahrens v. Jones, 169 N. Y. 555. 2 1 Johns. (N. Y.) 582, 585. 
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of mouth, to hold in trust for the buyer, the trust is valid. 

In Kentucky the statute abolishes not only the presumption of 
a trust, but the trust itself, providing, however, that the grantee, who 
refuses to perform the oral trust, shall reimburse the buyer for the 
purchase money paid by him to the seller.? 

In Michigan and Minnesota the statute abolishes the trust and 
gives the buyer no relief of any kind against the grantee, thereby 
working a forfeiture upon the confiding buyer to the unmerited 
profit of the faithless grantee.’ 

The language of the New York statute is almost identical with 
that of the Michigan and Minnesota statutes, but the courts are not 
agreed as to its effect. In some cases the statute has been inter- 
preted, in accordance with the Michigan and Minnesota decisions, 
as penalizing the buyer to the advantage of the grantee. In others 
the courts have declared that the statute has merely abolished the 
presumption of a resulting trust, and does not prevent the creation 
of a valid trust, if there was in fact an agreement, although not in 
writing, that the grantee was to be a trustee for the buyer.® This 
interpretation, it will be seen, gives to the New York statute the 
same effect which is secured in express terms by the Indiana and 
Kansas statutes. 

Of these three statutory doctrines it may be said that the Michi- 
gan and Minnesota rule is shockingly unjust in enriching the faith- 
less grantee at the expense of the trusting buyer ; that the Kentucky 


1 Glidewell v. Spaugh, 26 Ind. 319; Franklin v. Colley, 10 Kan. 260. 
2 Martin v. Martin, 5 Bush (Ky.) 47, 56; Manners v. Bradbury, 81 Ky. 153, 157. 

8 Groesbeck v. Seeley, 13 Mich. 329; Newton wv. Sly, 15 Mich. 391; Winans z. 
Winans, 99 Mich. 74; Chapman v. Chapman, 114 Mich. 144; Irvine v. Marshall, 
7 Minn. 286; Johnson v. Johnson, 16 Minn. 512; Haaven v. Hoaas, 60 Minn. 313; 


_ Anderson v. Anderson, 81 Minn. 329; Ryan v. Williams, 92 Minn. 506. 


* Hurst v. Harper, 14 Hun (N Y.) 280; Stebbins wv. Morris, 23 Blatchf. (U. S.) 181; 
Siemon v. Schurck, 29 N. Y. 598, 611. 

5 Gage v. Gage, 83 Hun (N. Y.) 362; Smith v. Balcom, 24 N. Y. App. Div. 437 
(semble) ; Jeremiah v. Pitcher, 26 N. Y. App. Div. 402; aff. 163 N. Y. 574. 

In New York, if the grantee takes the title, agreeing orally with the buyer to hold 
it in trust for a third person, the latter may enforce the trust. Siemon wv. Schurck, 29 
N. Y. 598; Gilbert v. Gilbert, 2 Abb. App. (N. Y.) 256; McCahill v. McCahill, 11 N. Y. 
Misc. 258. This result seems as unwarranted by the statute as it is by the decisions 
prior to the statute. In Michigan and Minnesota the third person gets, in such a case, 
no rights. Shafter v. Huntington, 53 Mich. 310; Connelly v. Sheridan, 41 Minn. 18. 
Upon the sound principle of restitutio in integrum, it is submitted, the grantee should 
be charged as a constructive trustee for the buyer. See Randall v. Constans, 33 Minn. 


329, 336-338. 
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rule is a close approximation to justice; and that the Indiana and 
Kansas rule does complete justice. This rule also makes for con- 
sistency in the law; for it is everywhere agreed that if the grantee 
takes the conveyance as a security for a debt due from the buyer, 
however small the debt or however valuable the land, he cannot, 
although he repudiates his agreement to reconvey upon payment 
of the debt, keep the land after payment or tender by the buyer. 
On the other hand, in Michigan and Minnesota, and possibly in New 
York, the gratuitous grantee who breaks faith with the buyer may 


keep the land, while the equally faithless grantee who took the title — 


as security and who is paid off must surrender the land. 

It is a step forward, even if a short step, to abolish the artificial 
presumption of a resulting trust because of the mere payment of 
the purchase money, for such a presumption favors the. buyer un- 
duly. But it is a long step backward to declare that the statute 
penalizes the innocent buyer to the aggrandizement of the uncon- 
scionable grantee. Nor is such a declaration called for by the lan- 
guage of the statute. The provision that there shall be no resulting 
trust in favor of the purchaser against the grantee, means simply 
that the law shall not enforce the trust based upon the presumed 
intention of the parties, — that is, a trust implied in fact, which 
would arise, if at all, at the time of the payment of the purchase 
money. But the constructive trust created to prevent the dishonest. 
enrichment of the grantee at the expense of the buyer is enforced 
in defiance of the grantee’s intention, arises only after the grantee 
has repudiated the intended trust, and is protected by another 
provision of the statute excepting trusts arising by operation of 
law from the prohibition of the statute. 

It is to be hoped, therefore, that the later New York decisions 
on this point may prevail over the earlier ones. It is greatly to be 
wished, also, that the simple principle which requires every one, who 
is unassailable because of the statute of frauds for the breach of 
his express trust or promise, to make restitution, 7” specte if prac- 
ticable, otherwise in value, of whatever he has received upon the 
faith of his oral undertaking, might receive widespread recognition 
and appreciation. Such recognition and appreciation would have 
helped greatly in simplifying the law and promoting justice in the 
three classes of trusts under consideration in this article. 


Fames Barr Ames. 
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CONTRACTS TO PERFORM TO THE SATISFACTION OF THE OTHER ParRTy IN 
ANOTHER StTaTE. — A contract to furnish goods to the satisfaction of the 
other party is, by the general rule, undischarged so long as that party is 
honestly dissatisfied with them.’ In New York and a few other states, how- 
ever, performance to the satisfaction of a jury discharges such a contract, 
unless involving matters of taste. Whether the New York rule is one of 
construction or of positive law is not wholly clear. There is talk in several 
cases *® of a genuine search after the parties’ intention, and no actual holding 
is irreconcilable with it. But positive rules couched in terms of construction 
are not unknown to the law. A layman would not easily be persuaded that 
“to my satisfaction” really bears a double meaning. In the absence of such 
a phrase the law would require performance to the satisfaction of a jury any- 
how. Moreover, the rule undeniably first took shape as one in defiance of © 
intention.* That which the law shall say a contracting party ought in reason 
to be satisfied with, that the law will say he is satisfied with,” > — is an early 
judicial formula, much quoted. 

Assuming, then, that this is a rule of the positive law of contract, it may 
be further analyzed. Does it operate upon the creation of contract, or is it 
concerned alone with performance? Does New York raise an obligation 
different from that expressed, and bind the promisor only to satisfy either 
his promisee or a jury, or does New York create an obligation precisely 
as stipulated, and permit it afterwards to be discharged in a different way? 


1 Inman Mfg. Co. v. American Cereal Co., 124 Ia. 737. 

2 Duplex Safety Boiler Co. v. Garden, ror N. Y. 387. See Wald’s Pollock, 
Contracts, 3 ed., 51 n. See also 9 Cyc. 618, 620. ‘ ; 

8 See Doll v. Noble, 116 N. Me 4 ; Russell v. Allerton, 108 N. Y. 288; Hummel 
v. ee 21 N.Y. App. Div. 544; aff. 164 N. Y.603. Cf Nolan v. Whitney, 88 N. Y. 


4 Folliard v: Wallace, 2 Johns. (N. Y.) 395. 
§ City of Brooklyn v. Brooklyn City Ry., 47 N. Y. 475, 479. 
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Under a territorial law it seems fundamental that the creation of a contract- 
ual obligation, its validity and magnitude, depends upon the law of the place 
of making.® Once created, its performance is governed by the law of the 
place of performance, which alone can raise a cause of action for breach, 
and which (within constitutional limits) may, therefore, alter its perform- 
ance.® An agreement to perform to the promisee’s satisfaction, made in a 
jurisdiction where the usual rule prevails, creates, then, an obligation to sat- 
isfy the promisee, no matter where performable ; but if performance be in 
New York, performance there to a jury’s satisfaction doubtless discharges 
the obligation.’ As to foreign obligations the New York rule is one of per- 
formance. But as to those of domestic origin, may not New York refuse to 
create at home what she condemns from abroad? Does she waste her en- 
ergy in creating obligations which she shall inevitably modify in the per- 
formance? Does she not rather bring them forth just as they shall be 
performed? Were the law in the habit of writing bargains for persons saz 
juris, this argument would have weight. But when policy requires it to in- 
terfere with freedom of contract, the law does not mold over the bargain that 
offends it, but inexorably strikes it down. It is unscientific to conceive of 
the law as incorporating into the obligations it raises all the defenses which 
upon various contingencies it may provide. 

That such an analysis may be of vital importance, appears from the facts 
of a recent Iowa case. The plaintiff by his New York agent agreed in writ- 
ing in Illinois to install machinery in Iowa to the full satisfaction of the de- 
fendant. By Iowa law he would be required to satisfy his promisee ; by 
Illinois law ® a jury only. In an action for the price the plaintiff offered evi- 
dence that the language of the agreement meant “ performance which ought 
to satisfy,” and that the defendant had reasonable cause so to understand it. 
This the court ruled out as violating the parol evidence rule. J/uman Mfg. 
Co. v. American Cereal Co.,110 N. W. Rep. 287. Parties normally use 
language in the sense with which they are familiar, 2. ¢., that of their domicile. 
They cannot be presumed to mean it in the sense attached thereto in what- 
ever part of the world their contract happens to be performable. To use the 
parol evidence rule as a means of saddling on the parties the local meaning 
of the place of performance or of the forum, seems a blind perversion.’ If 
this be true matter of interpretation, the court should have heard the evi- 
dence. If, again, it be matter of positive Illinois law of the creation of con- 
tract, the evidence was equally admissible. When the law of the place of 
making raises an obligation different from that expressed by the parties, a 
foreign forum must ascertain its precise extent. But if, as seems sounder, 
this be matter of performance only ; if Illinois raise the obligation just as 
the parties express it, her collateral rule modifying performance has obvi- 
ously no application to performance in another state. Having taken the 
obligation as Illinois created it, it is for Iowa to say whether a different per- 
formance shall satisfy it. Iowa says it shall not ; the evidence was therefore 
irrelevant. Under the Illinois doctrine that the creation of contractual ob- 


ligations is governed by the law of the place of performance, this result would 
equally follow.” 


at See 16 Harv. L, Rev. 58; 17 sid. 568; Mutual Life Ins. Co. v. Cohen, 179 U. S. 
262. 


7 Russell v. Allerton, supra. 

8 Keeler v. Clifford, 165 Ill. 544. 

See 4 Wig., Ev., § 

10 Abt v, Am. Trust & Savings Bank, 159 IIl. 467. 
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EXECUTION OF Powers IN Equity.— When a donee of a power pur- 
ports to appoint, and the appointment is invalid at law on account of a de- 
fect in form, equity anomalously gives it full effect at the suit of two classes 
of appointees: first, those who gave value, including creditors;! and 
secondly, those whose position is said to constitute a meritorious considera- 
tion, limited roughly to charities,” wives,* and children.* Further, when a 
donee with present power to appoint binds himself by a valid legal con- 
tract for valuable consideration to exercise his power, but dies without so 
doing, the contract is held a good execution of the power in equity ;° not, 
surely, on the theory of specific performance, for the defendant is the 
remainderman, who is not in privity with the covenantor. Rather, then, is 
this a second kind of defective execution.® This conclusion coincides with 
two decisions that covenants running to the second class of appointees — 
wives’ and children * — are also good appointments in equity, though un- 
supported by that valuable consideration required as a basis for specific 
performance. Though equity, therefore, will help out these two sorts of defec- 
tive execution in favor of both classes mentioned, no aid will be given where 
there is a mere declaration of intent® by the donee, or when the donee’s 
agreement to appoint is unenforceable at law, though it be for value.” 

The conclusion reached above will be of aid in solving the question as to 
the effectiveness of a covenant to appoint in respect to the time of its exe- 
cution. If the covenant is to be enforced against the remainderman as a 
defective execution of the power, then it cannot be effectual unless a formally 
correct appointment made at the same time would have been valid. Now, 
with reference to the time when a power may be exercised, powers not 
presently absolute fall into two divisions. The first consists of powers the 
effectiveness of an exercise of which depends on the happening of some 
contingency. Here no reason appears why an appointment made at any 
time, though before the contingency happens, should not be good on tiie 
happening of the event specified. The second division comprises those 
cases where the donor imposes a limitation, not on the circumstances under 
which an execution of a power will be effectual and the appointee take his 
appointed estate, but on the conditions under which alone the donee may 
exercise his discretion and make an appointment. In the former division 
the donor restricts the estates over which the donee’s disposition will be 
effectual ; in the latter he also circumscribes the discretion of the donee in 
appointing those estates. Here, therefore, a premature appointment is 
ineffectual. In deciding into which of these divisions, determined as they 
are by the intent of the donor, a specific case falls, it must be noted that 
more weight is to be given the nature of the condition than the mere chance 
of wording. Though the dividing line is thus one fixed by questions of fact, 
yet its existence is clearly established by authority.’ In the first division 


1 Wilkes v. Holmes, 9 Mod. 485. 

2 Innes v. Sayer, 7 Hare 377. : 

8 Tollet v. Tollet, 2 P. Wms. 489. 

< v. Ashton, 1 Ch. 263. 
oventry v. Coventry, 1 Str. 3; Ln re es, L. R. 7 Eq. k 

See v. Bradstreet, & Lef. 63. Ea. 337 

7 Fothergill v. Fothergill, 1 Eq. Cas. Abr. 222, pl. 9. 

8 Sarth v. Blanfrey, Gilb. 166. 

® Piggott v. Penrice, Prec. Ch. 471. 

10 Blore v. Sutton, 3 Meriv. 237. 

~< a a v. Funk, 90 Va. 284, 289. Contra, Johnson v. Touchet, 37 L. J. 
(N. 8.) 25. 
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are cases where the contingency is the donee’s surviving some one,” or 
coming into possession of a life estate ;'* in the second, cases where powers 
are given executors to sell on the termination of a life estate,"* and cases of 
testamentary powers.® 
Accordingly, in the case of covenants, we find that those made before 

the specified event are, in the first class of cases, good executions in equity,'® 
and in the second, invalid.” The former are instanced by a series of cases 
where successive life estates were created with a power to any tenant in 
possession to appoint by way of jointure, and covenants to appoint made by 
life tenants before their subsequent coming into possession were held to be 
good equitable appointments, on the ground that the requirement that the 
life tenant be in possession affected only the arising of the appointee’s inter- 
est, and was not a prescription of the time in which the donee was to make 
the appointment.’* This same result was recently attained in a more ex- 
treme English case, where the power was created by the donor in his will, 
and the covenant was made before the donor’s death, though after the exe- 
cution of the will. Chariton v. Charlton, [1906] 2 Ch. 523. The case 
would of course have been correct had the covenant been made after the 
testator’s death, but the present decision, though convenient and desirable, 
is difficult to support, for it is hard to see how a power can be exercised be- 
fore it is created. It may, however, be followed on the reasoning that the: 
operation of the covenant, the defective appointment, is suspended until 
the power is created, and that it then acts as an execution of the power from 
that time,’ as a will passes after-acquired property.™ 


EFFECT OF BEQUESTS AND DEVISES TO A CORPORATION IN EXCESS oF CHAR- 
TER Limirations. — At common law a corporation has the implied power 
to acquire, by either purchase or devise, realty and personalty for the pur- 
poses of its business. Often the state, however, for reasons of public policy 
imposes by law express limitations either in amount or in kind. In almost 
every state except Pennsylvania the usual limitation against “ holding” in- 
terdicted property is construed as including a limitation against “ taking” 
such property. Whether we construe this latter limitation as preventing the 
implication of a grant of full power to take property, or as merely inhibiting 
the use of that power, the determination of the rights of a corporation in 
personalty bequeathed to it in excess of charter limitations must be the same. 
On the death of a testator, his personal property passes to his personal rep- 
resentative for administration. If the corporation is seeking to get the be- 
quest from him, the court should not aid it in abusing its powers and a fortiori 


12 Sutherland v. Northmore, 1 Dick. 56; Dalby v. Pullen, 2 Bing. 144. 
18 Cf. Allford v. Allford, ix/fra. 
14 Sweigert v. Berk’s Adm., 8 Serg. & R. (Pa.) 299; Booraem . Wells, 19 N. J. Eq. 
87; Carlyon v. Truscott, L. R. 20 Eq. 348. 

15 Reid v. Shergold, 10 Ves. Jr. 370. See Jn re Parkin, [1892] 3 Ch. 510, 517. 

16 Jn re Lambert’s Estate, Cipor] 1 Ir. Ch. D. 261. 

1” Thacker v. Key, L. R. 8 Eq. 408. 

18 Allford v. Allford, Gilb. 167; Jackson v. Jackson, 4 Bro. Ch. *462; Affleck v. 
Affleck, 3 Smale & G. 394. 
19 Cf. In re Anstis, 31 Ch. D. 596. 
2 Cf. Holroyd v. Marshall, 10 H. L. Cas. 191. 


1 Wood v. Hammond, 16 R. I. 98; Leazure v. Hillegas, 7 Serg. & R. (Pa.) 313. 
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in asserting power to take if it does not possess it.? Should the executor 
hand over the property which the corporation could not otherwise obtain, 
such payment would obviously be wrongful, and if the executor were irre- 
sponsible, the corporation should be forced to repay.* The effect, however, 
of a subsequent act of the legislature enlarging the kind or amount of prop- 
erty which the corporation may hold, should vary according as we construe 
the limitation to be a denial of full power or a prohibition against the use of 
power. In the former case the act cannot divest the rights of the next of 
kin ; in the latter, it removes the objection to the described legatee’s taking, 
and the corporation shouldbe allowed to receive the legacy.* . | 

In the case of devises the construction of the limitation is all-important. 
Title to real estate vests in the heir and devisee co instante with the death of 
the testator. If we say the corporation has no capacity to take title, the de- 
vise must vest in the heir on the death of the testator, and no subsequent act 
of the legislature can deprive him of this property without compensation. 
This construction of “lack of power” has been adopted in some states.® 
Their statutory policy, which is particularly harsh to devises to corporations, 
might justify that interpretation. But the better construction would seem to 
be a mere prohibition against the use of power. It is settled that in the case 
of a grant of land in excess of charter limitations neither the grantor nor his 
heirs can upset the conveyance; that the grantees of the grantee corporation 
get a good title; and that the latter even has a marketable title for purposes 
of specific performance.® ‘The suggestion that the corporation may be a con- 
duit of title without actually having it and that the status guo between the 
grantor and the corporation grantee is not disturbed solely for reasons based 
on some idea of estoppel, is not borne out by the cases. They are practi- 


_ cally unanimous in saying that title passes to the corporation and that the 


state only can object in a direct proceeding to declare the charter forfeited.’ 
No real distinction is seen in this respect between a grant and a devise. 
Both are executed ; both need the operation of law for their effect. More- 
over, the analogy of the English mortmain laws sustains this interpretation. 
Under these acts title passed to the corporation, whether by grant or devise, 
subject to being forfeited by the overlord on office found.’ Though these 
laws do not obtain in the United States save in Pennsylvania,® yet the same 
policy against the accumulation of property by the ** dead hand ”’ which dic- 
tated them, underlies in large part the statutory limitations under discussion. 
Hence, under the latter title should pass to the corporation, and any subse- 
quent act of the legislature enlarging the amount of property the corporation 
might hold, should operate as a waiver of the state’s right to declare the 
charter forfeited.” And such was the holding of a recent Massachusetts 
case. Hubbard v. Worcester Art Museum, 80 N. E. Rep. 490. 


2 Trustees of Davidson College v. Chambers’ Executors, 3 Jones Eq. (N. C.) 253, 
273. Cf. Case wv. Kelly, 133 U. S. 21. 
8 See Orr v. Kaines, 2 Ves. 194. 
4 Chamberlain v. Chamberlain, 43 N. Y. 424; Jones v. Habersham, 3 Woods 
(U. S.) 443, 475; aff. 107 U. S. 174. 
5 Matter of McGraw, 111 N. Y.66; The House of Mercy vw. Davidson, 90 Tex. 529. 
6 Alexander v. Tolleston Club, 110 Ill. 65; Shewalter v. Pirner, 55 Mo. 218; 
Lancaster v. Amsterdam Improvement Co., 140 N. Y. 576, 5 
‘ H cerety v. Booth Packing Co., 169 Ill. 370; Hickory Farm Oil Co. v. R. R., 32 
ed. Rep.’ 22. 
8 Shelford, Law of Mortmain, 1-21. 
% Cook, Corp., 4 ed., § 694. 
10 Farrington v. Putnam, 90 Me. 405; Hanson v. Little Sisters of the Poor, 79 Md. 
434. See Cromie’s Heirs v. Institution of Mercy, 3 Bush (Ky.) 365. 
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Cram IN ReEsPECT oF A PossEssory TITLE TO LAND RESUMED BY THE 
Crown. — The English Privy Council recently decided that one who had 
had adverse possession of land for ten years acquired such an interest that, 
when the crown resumed the land as if by eminent domain, his executors, as 
soon as the period of limitation had run after his entry, might require the 
land to be valued with a view to compensation. erry v. Clissold, [1907] 
A. C. 73. Since the original owner was by that time surely barred under 
the English rule allowing adverse possession to be tacked even between 
successive disseisors,! and since the valuation was to be of the whole fee as 
of the time of resumption, there is an inference — supported by another 
case 7— that the executors would recover the whole value. On the one 
hand, this case does not purport to require compensation for a right in the 
land acquired — if such a thing be possible — after the state’s title accrued. 
Such reasoning would oppose the general rule that a subsequent grantee ® 
or heir * of one whose land is taken acquires no right to compensation, which 
is a personal claim. And by way of analogy, a claimant of government land 
who has no adverse possession, but merely an expectation of staying on the 
land to obtain a grant of title, is recompensed only according to the proba- 
bility of the fulfilment of his expectation.® On the other hand, the court 
found in the resumption act under which the land was taken no authority 
given to the crown to enter under the absent owner in such a way as to 
disturb, as the owner could, any present vested right of the trespasser. This 
accords with the idea that the title taken by the state is not one of privity.® 
Since, then, the adverse possessor acquired no new right in the land after it 
was taken, and since the crown did not take under the former owner, the 
question is, what is the vested right of an adverse possessor ? 

Two series of articles,’ relied on by the court in defining this right, point 
out that originally at common law possession was protected against owner- 
ship. ‘Then very early a disseisee was given a right to enter or gain back 
possession from his disseisor. This right was a mere chose in action, at 
first absolutely non-transferable and good only against the disseisor himself. 
It was founded simply on former possession and ouster. But the possession 
of the disseisor —the tangible thing — was the property, — transferable, 
inheritable, devisable, giving dower and curtesy, subject to execution and 
escheat. Possession with no outstanding rights to take it away made a 
complete ownership. The right to get back possession is now generally 
transferable and follows the land against most possessors. It is so exten- 
sive that today a possessor who is free from such a right outstanding 
against him is commonly thought to have in himself, in addition to his 
possession, a valuable abstract right called title. This change in point of 
view, this turning of the absence of outstanding rights into the presence 
of an affirmative title, should not, logically, change the nature of the right of 
possession when the possessor is dealing with strangers to outstanding rights. 
As against all who have no outstanding rights, the possessor should have 


1 See Willis v. Earl Howe, [1893] 2 Ch. 545. 
2 See Jn re Harris, [1901] 1 Ch. 931. 7 

3 Patten v. Fitz, 138 Mass. 456. 

* Moore wv. City of Boston, 8 Cush. (Mass.) 274. 


_® Elsworth, etc., Ry. Co. v. Gates, 41 Kan. 574. But see Spokane, etc., Ry. Co. v. 
Ziegler, 167 U. S. 6 


® See Emery v. Boston Terminal Co., 178 Mass. 172. 


7 Prof. Maitland in 1 L. Quar. Rev. 324; 2 ibid. 481; 4 ibid. 24, 286; Prof. Ames in 
3 Harv. L. REV. 23, 313, 337- 
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the ownership. This proprietary character of possession appears today in 
cases allowing an adverse possessor to maintain ejectment — a proprietary 
action — against any one not claiming under the outstanding title.’ It is 
further supported by a few cases like the present. The adverse possessor 
whose land is taken loses, as between himself and the state, not the mere 
expectancy of a property right, but one already in existence, for which 
logically he should have full recompense at once.’ Practically, however, to 
protect the state and the outstanding right of the former owner, it is better 
to have the money paid into court, the income and eventually the principal ? 
to be paid to the adverse possessor unless the original owner appears before 
he is barred.” It is immaterial how long the adverse possession has lasted,!! 
or whether it began in a wrongful entry,” but it must be more than the 
possession of a tenant, even though the landlord does not appear.’? 


EquiraBLe EstoppeL Or MunicipaAL Corporations. — Cases occasion- 
ally arise the peculiar hardship of which pleads for a doctrine of equitable 
estoppel against municipal corporations which are asserting a right or setting 
up a defense based on the ground that they have acted w/tra vires. The 
general rule, however, is well settled that, while a municipal corporation can 
be estopped from asserting an irregular exercise of corporate power, it can- 
not be estopped from asserting a lack of power. ‘Ihe reason for allowing 
the privilege is hardly because, as is sometimes said, the corporation is but 
a trustee for the inhabitants, for acquiescence by the latter in the w/tra vires 
act will not estop them,’ though acquiescence in a trustee’s breach of trust 
estops a cestuz. Nor can the suggestion? that the corporation is the agent 
of the inhabitants, binding them by wrongful acts within its powers but not 
by acts wholly beyond its powers, be pressed far; for the inhabitants can 
never ratify, as can an ordinary principal, an act done wholly in excess of 
authority. Rather, the reason is the strong public policy of restraining 
these corporate powers strictly within their grant. This is founded on the 
vital consideration of the necessity of saving municipalities from fraud and’ 
ruin, induced by the misconduct of corrupt officials. 

Several classes of cases, however, which seem exceptions, must be care- 
fully distinguished. Often it is not clear whether the corporation has ex- 
ceeded its powers or only abused them. This is frequently the case with 
municipal bonds. But where the decisions seem contrary to the general 
rule it will usually appear that some sort of power to issue can be found, in 
which case irregularities in its exercise cannot be urged against a holder for 
value.* Also, while a municipality may not be liable on a contract u/tra 
vires as framed, yet, if it has accepted benefits under the contract which are 


8 Asher v. Whitlock, L. R.1 Q. B. 1. Contra, Doe d. Carter v. Barnard, 13 Q, B. 


945: 
3 See Andrew v. Nantasket Beach Ry. Co., 152 Mass. 506. 
10 Jn ve Loder, 19 N. S. W. Eq. 41. 
11 See Geyde v. Commissioner of Public Works, [1891] 2 Ch. 630. 
12 Geyde v. Commissioner of Public Works, supra. 


1 Ottawa v. Carey, 108 U. S. 110; McPherson v. Foster Bros., 43 Ia. 48. 
. : pe Schumm v. Seymour, 24 N. J. Eq. 143, 154, 155; Halbut v. Forest City, 34 
rk, 246. 
8 Lewis v. Shreveport, 108 U. S. 282. 
4 Marcy vw. Oswego, 92 U. S, 637. 
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within its general power to take, it must pay a fair price therefor.’ Further- 
more, a transaction binding a municipal corporation may be illegal and yet 
not ultra vires.© Finally, if the corporation has power to grant a license, it 
may, because of large expenditure by the licensee, be equitably estopped to 
revoke the license, until to continue it would itself be udtra vires.’ But if 
none of these distinctions is involved, it seems clear that a municipal cor- 
poration should not be estopped to set up a claim of w/tra vires, though the 
hardship on the other party be great. 

An Ohio court has recently decided, however, that a city is estopped from 
enjoining a gas company from maintaining its pipes laid in the streets, 
whether the ordinance, in reliance on which the company had acted, was 
ultra vires or not. Darby v. Norwood, 52 Oh. L. Bul. 253 (C. P. Ham- 
ilton Co., Dec., 1906). ‘This result is opposed alike to principle and to 
authority.’ If, as is well settled, a municipal corporation is not liable to the 
purchasers for value of a great issue of ultra vires bonds,’ the city enjoys 
no larger privilege if permitted to enjoin a grantee from using the pipe lines 
which the latter has laid in the streets. Nor do the decisions, contrary to 
the intimation of the present case, show equity a court so tender as to 
refuse its peculiar aid to further a claim of «tra vires, for it will enjoin the 
collection of taxes to pay void bonds. Those cases which allow an estop- 
pel against a municipal corporation, when there has been long adverse 
user of public property coupled with large expenditures thereon,™ afford 
some analogy. But these not only are opposed by better reasoning,!? but 
also do not involve the more serious question of lack of power. 


EFFECT OF AGREEMENTS ON THE CHARACTER OF FIxTurEs. — When 
the courts, yielding to business necessity, relaxed the common law rule that 
whatever is annexed to the soil belongs to the soil, and permitted tenants to 
remove those fixtures which they had erected for purposes of trade or agri- 
culture, there was opened up a possibility for confusion as to the character 
of such fixtures during the period of annexation. Since they were chattels 
both before and after that period, many courts adopted the view that they 
never lost the character of chattels! If, it was further argued, things bear- 
ing such a relation to the land as would normally make them a part of it 
were allowed to retain their original characteristics because of the special 
relations of the parties, it followed that the same result might be achieved 
by agreement.? Though this doctrine has been widely accepted and is con- 
venient as between the parties, many courts which profess to recognize it 


5 Hitchcock v. Galveston, 96 U. S. 341. 

6 Howell v. Buffalo, 15 N. Y. 512. 

7 Spencer v. Andrews, 82 Ia. 14. 

8 Detroit v. Detroit City Ry. Co., 56 Fed. Rep. 867, 892, 893; State v. Murphy, 134 
Mo. 548; Smith z. Westerly, 19 R. I. 437, 446. 

® German Bank v. Franklin County, 128 U. S. 526. 

1) Lippincott v. Pana, 92 Ill. 24. 

ll Paine Co. v. Oshkosh, 89 Wis. 449. 


12 London, etc., Bank v. Oakland, 90 Fed. Rep. 691, 701; Webb v. Demopolis. 95 
Ala. 116. But see 17 Harv. L. REV. 273. 


1 Poole’s Case, 1 Salk. 368; Shapira v. Barney, 30 Minn. 59. Contra, Guthrie v. 
Jones, 108 Mass. 


2 Hendy v. Dinkerhoff, 57 Cal. 3; Howard wv Fessenden, 96 Mass. 124; Harris z. 
Hackley, 127 Mich. 46. See Fitzgerald v. Anderson, 81 Wis. 341. 
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decline to adjust the rights of third parties on that basis. New York, how- 
ever, has consistently applied it to all the situations which have arisen, ex- 
cept where the thing attached had become so merged in the land as to lose 
its identity.‘ 

In a recent case in the Court of Appeals, one who purchased an engine, 
subject to the agreement that it should remain personalty until the purchase 
price was paid, attached it to land of which he was in possession under 
a contract of purchase containing a provision that whatever machinery 
should be attached to the land should become realty. The court permitted 
the seller of the chattel to recover the unpaid purchase price from the 
vendor of the realty. Davis v. Bliss, 187 N.Y. 77. This situation seems 
to test the soundness of the New York doctrine. It is evident that the per- 
son whose agreement can preserve to a fixture its character as a chattel is 
not the owner of the chattel, but the occupier of the land, who is to annex 
the chattel.’ If, then, that person has previously contracted with the owner 
of the land that the thing shall not retain its character as a chattel, the court 
is placed in the embarrassing position of deciding which of these promised 
results has been achieved ; ® or else, since the two agreements are inconsist- 
ent, of refusing to consider either as affecting the character of the property. 
The only possible guide to a choice between the agreements .would be 
the actual intent of the annexor. But the danger in permitting such a per- 
son to elect which of the two others shall be preferred is sufficiently appar- 
ent. If neither agreement is regarded, the rules applicable under normal 
circumstances determine the thing to be a part of the land. Therefore, if 
the rights of the seller of the chattel are to be contingent on its remaining 
a chattel, this doctrine carried to a logical conclusion must deny him any 
relief. But fairness demands that he be protected. He has parted with 
possession of his chattel on conditions to which the law usually gives effect. 
The vendor of the land, on the other hand, cannot properly demand as 
security for his purchase price anything more than his vendee equitably had 
in the thing,’ — that is, an equity of purchase in the engine. It is believed 
that the desirable result of the present case may best be achieved by a return 
to the older principles of our law. After determining whether or not a thing 
has lost its character as a chattel, in accordance with rules to be uniformly 
applied regardless of personal agreements,® those inequitable situations 
which arise may be adjusted according to recognized equitable principles.® 


LiaBILITy OF PaRTIES TO Lost Promissory Notes.— The loser of 
a promissory note, if he wishes to fix the liability of an indorser, must, as 
usual, make demand on the maker at maturity and give prompt notice to 
the indorser. Whether he must simultaneously tender a bond of indemnity 


8 Richardson v. Copeland, 72 Mass. $365 Wickes v. Hill, 115 Mich. 333. 
4 Holmes v. Tremper, 20 Johns. (N. Y.) 29; Ford v. Cobb, 20 N. Y. 344. 


5 Jermyn v. Hatch, 93 N. Y. App. _ 175. 

6 See McCrillis v. Co ole, 25 R. I. 15 

7 Campbell v. Roddy, 44 N. J. Eg. ae Hurxthal v. Hurxthal, 45 W. Va. 584. 

8 Reynolds v. Ashby, [1904] A. C. 466; Fifield v. Farmers’ Bank, 148 Ill, 163. See 
Prescott v. Wells, 3 Nev. 82, 89. 

® Bringholff v. Munzenmaier, 20 Ia. 513 ; Davenport v. Shants, 43 Vt. 546. 


1 Hinsdale v. Miles, 5 Conn. 331. 
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to the maker is not so clear. If the lost note is of such a character that 
equities will be cut off if it reaches a dona fide purchaser, the law is well 
settled that a demand must be accompanied by such tender. Otherwise © 
the maker, though free from any fault, might be compelled to pay a second 
time and be relegated to his remedy against the possibly insolvent loser.? 
If, however, equities would not be cut off, because the note when lost was 
over-due, or unindorsed, or indorsed specially, there is a conflict as to 
whether tender of a bond is necessary. It is true that in such a case the 
maker would be under no obligation to pay the note when presented; but 
nevertheless he would be at the mercy of an unscrupulous loser who might 
misstate the condition of the instrument when lost, and in any event he 
might be subjected to a suit by the later holder, the expenses of defending 
which should be borne by the loser of the note. It is submitted, therefore, 
that to make refusal on demand wrongful, an offer of a bond of indemnity, 
or its equivalent, should in all cases accompany the demand.* The maker will 
of course remain liable, even though the demand was invalid, until the statute 
of limitations has run.* An action at law is permitted in jurisdictions which 
so merge law and equity that proper protection by way of indemnification 
can be given the defendant in such action.® In any event there will be the 
basis for a bill in equity.® 

As to the indorser, however, since he, being liable only secondarily, is not 
bound to pay unless the maker is in default, the question whether a bond is 
necessary is very material. If it is agreed that the maker is never in de- 
fault without tender of security, then of course the indorser is completely 
absolved. Assuming, however, that security is tendered the maker, or that 
the question arises in a jurisdiction which regards the maker’s refusal to pay 
as wrongful though no bond be tendered, clearly the indorser stands as 
much in need of the protection of a bond as the maker. Indeed, what scant 
authority there is upon the point is to the effect that the indorser can in no 
event be held, either on the note’ or on the original consideration,® because 
he needs the instrument for his remedy over against the maker. ‘This 
solution seems undesirable and unnecessary. The loser should be allowed 
to join all parties on the note in equity, where a decree could be had that 
he be paid by the maker if solvent, or by the indorser if the maker were 
insolvent. The loser, for his part, should be required to give a bond of in- 
demnity broad enough to protect all parties not only from loss by a second 
payment, but also from expenses arising from maintaining or defending a 
possible later action. 

If the indorser, though not in default, agrees with knowledge of the facts 
to pay the loser, it is generally held, without much regard for the difficulty 
as to consideration, that the loser may enforce the agreement.’ If, as ina 


2 See 2 Daniel, Neg. Inst., 5 ed., §§ 1480, 1481, and cases cited. 

8 Wade v. New Orleans Canal, etc., Co., 8 Rob. (La.) 140; Welton v. Adams & Co., 
4 Cal. 37. Contra, Citizens Nat’l Bank v. Brown, tos St. 39. Cf 11 Harv. L. 
Rev. 125. See also First Nat’l Bank of Denver v. Wilder, 104 Fed. Rep. 187. 

* Greeley v. Whitehead, 35 Fla. 523. 

5 Fales v. Russell, 16 Pick. (Mass.) 315; First Nat’l Bank of Denver v. Wilder, 
supra. 

8 Hansard v. Robinson, 7 B. & C. go. 
‘ Tuttle v, Standish, 4 Allen (Mass). 1. But cf Savannah Nat’] Bank v. Haskins, 
tor Mass. 370. Cf also Smith v. Rockwell, 2 Hill (N. Y.) 482. 

8 Champion z. erry, 3 B. & B. 295. 

® Burgettstown Nat‘l Bank v. Nill, 213 Pa. St. 456. See 3 L. R. A. (N. S.) 1079 n. 
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recent Michigan case, the indorser actually pays, since the transaction is then 
executed, the difficulty as to consideration drops out, and the indorser has 
no redress against the loser. Rogers v. Detroit Savings Bank, t10 N. W. 
Rep. 74. If, however, the indorser paid in ignorance of the facts, a court 
would doubtless reach the opposite result. The merit of the loser in such 
a case could hardly be said to be equal to that of the indorser, and there- 
fore the doctrine of prior equities would have no application. 


WHETHER A PoweER TO SELL INCLUDES A POWER TO MorTGAGE. — 
Whether a power of sale be given to an agent, mortgagee, trustee, executor, 
or life tenant, the factor determining the extent of the power conferred 
should in all cases be the intent of the donor. If no absolute intent appears 
on the face of the power, the presumption may vary according to the char- 
acter of the estate created, the purposes of the power, and the status of the 
donee.’ If the donor retains an interest in the proceeds of the authorized 
sale, the fair presumption is that the estate was intended to be converted 
absolutely, and on this ground neither a power of attorney to an agent to 
sell nor a power of sale mortgage will authorize a mortgage or other encum- 
brance on the estate.?_ When land is conveyed or devised to trustees or 
executors, the old English rule that a mortgage, being a conditional sale, 
was impliedly authorized,® has been modified,* so that now the generally © 
accepted rule is that in such cases a power of sale authorizes a mortgage 
only when the purpose is to pay off debts or charges on the land, or to raise 
a specific fund :° if the intention of the settlor or testator can be fulfilled as 
well or better by a mortgage, the mortgage is authorized. The presumption 
in favor of an actual sale seems justified ; for the obvious expectation was 
that the ces¢uz or estate should receive an adequate price for the land, and 
this may be defeated if a mortgage is given and foreclosed. If the trustee 
is to re-invest the proceeds of the sale on similar trusts, it is well settled that 
a mortgage is a breach of duty ;° and although in some cases a mortgage 
may be for the benefit of the cestuz, the courts have applied the rule strictly. 
If an absolute power of sale in fee is given to a life tenant, there can be no 
valid objection to a mortgage; the tenant has all the beneficial interest in 
the power and should have sole control over the exercise and interpretation 
of it.’ The remainderman should not be heard to object that he receives an 
encumbered estate instead of none at all. But if the tenant is to take only a 
life interest in the proceeds of the sale, then the injury to the remainderman 
should be decisive ;* for a vested remainder in an unencumbered estate 
should not without his consent be turned into a mere equity of redemption. 
The fiduciary situation of the life tenant in regard to the proceeds should be 
sufficient to invalidate a mortgage. 


1 See McMillan v. Cox, 109 Ga. 42, 49. 

2 See Bloomer v. Waldron, 3 Hill (N. Y.) 361, 367. 

8 See Mills v. Banks, 3 P. Wms. 1, 9. 

* See cases collected in Lewin, Trusts, 11 ed., 497. 

5 Loebenthal v. Raleigh, 36 N. J. Eq. 169; Stroughill v. Anstey, 1 De G. M. & G. 
634. See 19 Harv. L. REV. 64. 

6 Patapsco Guano Co. vw. Morrison, 2 Woods (U. S.) 395. See First Nat’l Bank v. 
rnd Broadway Bank, 156 N. Y. 459, 471. But of Jn re Lueft, 109 N. W. Rep. 652 
( Wis.). 

7 Kent v. Morrison, 153 Mass. 137. 
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The exception in favor of a purchase-money mortgage given to the settlor 
at the time of the conveyance is not in conflict with these principles. It may 
be justified either on the ground that the donor of the power has expressly 
authorized the mortgage by accepting it, or by the rule that the conveyance 
and mortgage should be construed as one instrument, and that therefore 
only an equity of redemption was in fact conveyed.* Accordingly, a recent 
Maryland case held that when land was settled in trust for A for life, re- 
mainder over, with a power in A to convey the fee and to invest the pro- 
ceeds on similar trusts, a purchase-money mortgage made by A to the settlor 
was good, although a second mortgage given by A to the assignees of the 
first mortgage was invalid. Stump v. Warfield, 65 Atl. Rep. 346. It 
seems settled that a power of sale does not include the right to exchange,° 
partition,” contract to sell on credit," or transfer gratuitously ; * and follow- 
ing these analogies a power of sale should be construed strictly so as to 
make a mortgage valid only when exceptional circumstances indicate an 
implied authority. j 


RECENT CASES. 


ANIMALS — TRESPASS ON REALTY BY ANIMALS — STRAYING FROM HIGH- 
way. — The defendant’s cattle, while being driven along a public highway, 
escaped without meggonce on the part of the driver and went upon the adjoin- 
ing unfenced lands of B, over which they passed to the unfenced lands of the 
plaintiff. Ae/d, that the plaintiff may recover for the trespass. Wood v. 
Snider, 187 N. Y. 28. 

At common law the owner of cattle was bound to keep them from straying on 
another’s land, whether that land was fenced or not. Zonawanda R. R. Co. v. 
Munger, 5 Den. (N. Y.) 255. This strict rule has been modified in the case of 
land adjoining a highway, when the driver of the cattle isnot negligent. 77/lett 
v. Ward, 10 Q. B. D. 17; Hartford v. Brady, 114 Mass. 466. A possible ex- 
planation of the exception is that, since the owner of the cattle is unable to 
fence against straying, the law casts the burden upon the adjoining owner. 
The purpose of a fence is to restrain cattle from straying rather than to prevent 
trespassing by those of the adjoining owner. See Hurd v. Rutland & B. 
R. R. Co., 25 Vt. 116. The highway exception, however, only applies when the 
cattle are rightfully on the highway. J/z//s v. Stark, 4 N. H. 512. It would 
therefore follow that the exception should not be extended to a remote owner, 
for, as the cattle are not rightfully on the adjoining owner’s land but there 
only with a justification, their further trespass on the lands of the remote 
. is not excused by the want of a fence. See Lord v. Wormwood, 29 

e. 282. 


BANKRUPTCY — DISCHARGE — PARTNER’S LIABILITY BARRED BY INDI- 
VIDUAL DISCHARGE. —The defendant had been discharged in voluntary indi- 
vidual bankruptcy proceedings, his schedule including a debt to the plaintiff, 
who was properly notified. No mention was made in the petition, schedule, or 
discharge, of firm liabilities. Ae/d, that, conceding the debt to the plaintiff to 
be a firm obligation, the defendant’s liability on it was discharged by the indi- 
vidual discharge, whether there were any firm assets or not. Mew York [nstitu- 


8 Coutant v. Servoss, 3 Barb. (N. Y.) 128. Cf Boies v. Benham, 127 N. Y. 620. 
See Woodward Jewell, 140 U.S. 247, 253 
10 Cf. Paget v. Melcher, 42 N. Y. App. Div. 76. ; 

1 See Repetto v. Baylor, 61 N. J. Eq. 501, 506. 

2 Stocker v. Foster, 178 Mass. 591. 
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en Sor Deaf and Dumb v. Crockett, 36 N. Y. L. J. 1535 (N. Y., App. Div., 
an., 1907). 

‘The Bankruptcy Act provides for the bankrupt’s discharge from all provable 
debts with certain express exceptions. Since it is recognized that firm debts 
are provable against a bankrupt partner’s estate, the conclusion that the above 
provision covers such obligations seems sound. Such is the weight of author- 
ity under both the Act of 1867 and that of 1898. Wéalkins v. Davis, Fed. Cas. 
17664; Jn re Diamond, 149 Fed. Rep. 407; but see /z re Freund, 1 Am. B. 
Rep. 25. § 5A of the Act of 1898, providing for the management of the firm estate 
by the solvent partners, and § 16, providing that their liability on firm obligations 
shall not be affected by the individual bankrupt’s discharge, clearly contemplate 
such a result. Many decisions, however, differ from the present in holding that 
there can be no discharge of firm debts unless they are specifically mentioned as 
such in the petition and discharge. Jn re Morrison, 127 Fed. Rep. 186; but cf. 
Jarecki Mfg. Co. v. McElwaine, 107 Fed. Rep. 249. The contention is also 
made that only where there are.no firm assets will firm liabilities be discharged. 
See Curtis v. Woodward, 58 Wis. 499, 506. These distinctions, however, 
seem unsound, since they impose limitations for which the Act itself makes 
no provision. 


BANKRUPTCY — JURISDICTION OF STATE COURTS — DETERMINATION OF 
TITLE TO PROPERTY IN POSSESSION OF TRUSTEE. —A vendor of chattels 
rescinded the sale because of fraud, brought action in a state court to recover 
them, and attached the property on mesne process. The trustee appointed in 
subsequent bankruptcy proceedings against the buyer took possession of this 
property, and was made a party to the action in the state court. Judgment was 
there rendered for the vendor. His application to the court of bankruptcy for 
delivery of the goods was contested on the ground that the state court was with- 
out jurisdiction. e/d, that the adjudication by the state court is conclusive. 
Linstroth Wagon Co. v. Ballew, 149 Fed. Rep. 960 (C. C. A., Fifth Circ.). 

With certain express exceptions, it is the purpose of the Bankruptcy Act to 
leave the adjudication of all questions, except those which fall within the some- 
what indefinite category of “proceedings in bankruptcy,” to those courts in 
which actions by or against the bankrupt, were he a solvent person, could have 
been brought. Bardes v. Bank, 178 U.S. 524; see Jn re Abraham, 93 Fed. 
Rep. 767. This would seem to leave with the state courts jurisdiction of claims 
for goods, whether in possession of the trustee or of the bankrupt. But the 
Supreme Court has taken the view that property in possession of the trustee is 
in the custody of the bankruptcy court and that process of a state court is not 
effectual to recover it. White v. Schloerb, 178 U. S. 542. It follows that a 
claimant of such property can maintain in the state court trespass or trover, but 
not replevin, against the trustee. Jn re Russell, 41 C. C. A. 323; see Crosby v. 
Spear, 98 Me. 542; contra, Cooke v. Scovel, 68 N. J. L. 484. In this case, how- 
ever, as the state court, by attaching the goods before the bankruptcy proceed- 
ings, obtained custody prior to the bankruptcy court, its jurisdiction over the 
action is unquestionable. 


BANKRUPTCY — PARTIES IN INTEREST. — Two debtors of the bankrupt filed 
objections to the allowance of certain claims, alleging that their position would 
be prejudiced by the allowance. e/d, that the petitioners, not having an in- 
terest in the ves, are not parties in interest and have no standing in court. /x 
re Sully, 36 N. Y. L. J. 1971 (C. C. A., Second Circ., Feb., 1907). 

Under § 57 d of the Bankruptcy Act claims are allowed unless, among other 
things, objections are made by ‘‘ parties in interest.” This phrase is also used 
to designate who may apply to set aside a composition, to object to a discharge, 
or to revoke a discharge. A creditor who has been scheduled as such, though 
he has not proved his claim, is within the meaning of the term in order to oppose 
a discharge. Jn re Frice, 96 Fed. Rep. 611. And he has been given this 
right even when proof of his claim has been barred by the expiration of the time 
allowed by the Act. /# re Bimberg, 121 Fed. Rep. 942. But the present case 
seems correct in restricting petitions to oppose the allowance of claims to those 
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who have a direct interest inthe administration of tiie bankrupt’s estate. Such 
restriction must have been intended by Congress, siace to allow interference by 
any one incidentally affected, as in this case, would lead to almost unlimited com- 
plication and delay in the adjustment of all bankruptcy proceedings. 


BANKRUPTCY — RIGHTS AND DUTIES OF BANKRUPT — PERJURY IN Ex- 
AMINATION. — The defendant swore falsely in an examination before a referee 
in bankruptcy. He was indicted under § 29 4 (2) of the Bankruptcy Act, which 
makes it an offense punishable by imprisonment to make a false oath “ in rela- 
tion to any proceeding in bankruptcy.” The defendant pleaded the provision of 
§ 7 a (9), that “no testimony given by him [the bankrupt] shall be offered in 
evidence against him in any criminal proceeding.” He/d, that the testimony in 
which the perjury occurred is admissible. Zdedstein v. United States, 149 Fed. 
Rep. 636 (C. C. A., Eighth Circ.). 

It is arule of statutory construction that general terms may be limited to 
accord with the plain intent of the legislature or to harmonize with other parts 
of the statute. Kennedy v. Gies, 25 Mich. 83. Perjury by a bankrupt in his 
examination is held by the weight of authority to be a punishable offense within 
§ 29 for the purpose of barring a discharge, although dicta intimate that there 
could be no conviction or punishment of the offense because of the inadmissibil- 
ity of the testimony. /n re Gaylord, 112 Fed. Rep. 668 ; contra, In re Mark, 
102 Fed. Rep. 676. The literal construction of the immunity clause would 
interpret the Act as preventing by one section the punishment of an offense 
created by another section. Since that construction fails to harmonize these 
provisions of the Act and violates the plain intent of the legislature not to place 
a premium on perjury, the construction of the present court seems sound in 
limiting the immunity clause to offenses disclosed by the testimony. Contra, 
United States v. Simon, 146 Fed. Rep. 89. 


BILLS AND NOTES — PAYMENT AND DISCHARGE — REMEDIES ON LOST 
INSTRUMENT. — The defendant, a holder for value of a promissory note in- 
dorsed by the plaintiff, the payee, lost it. At maturity, without tendering a 
bond of indemnity, he demanded payment of the maker, who refused to pay. 
Thereupon the plaintiff, with knowledge of the facts, paid the defendant. The 
maker became insolvent, and the plaintiff sued for damages. He/d, that he 
cannot recover. Rogers v. Detroit Savings Bank, 110 N. W. Rep. 74 (Mich.). 
See NOTES, p. 566. 


CARRIERS — STREET RAILWAYS — CONTINUOUS TRANSPORTATION IN ONE 
Car.— The plaintiff boarded the defendant’s street-car at a time when the 
motorman knew that, because of a disarranged schedule, his car would not com- 
plete the trip indicated by its sign; but no notice of this was given the plaintiff. 
The plaintiff refused to transfer to a car ahead, and sued the defendant for fail- 
ing to carry him to his destination in the original car. He/d, that he can re- 
cover. Burrow v. Norfolk Ry. & Light Co., 12 Va. L. Reg. 763 (Va., Corp. 
Ct. Norfolk, Feb., 1907). 

This case raises one of the numerous problems in the law of carriers where, 
in order to determine what regulation is reasonable, the convenience of the com- 
pany and of the entire public must be considered as well as the convenience of 
the plaintiff. Cf Faber v. Railway Co.,62 Minn. 433. In the only other case 
found bearing on this particular point the company was held not liable. 
O'Connor v. Halifax Tramway Co., 37 Can. Sup. Ct. 523. But there some 
notice had been given that the car would not complete the trip indicated by its 
sign, and the circumstances were otherwise exceptional. The argument ad- 
vanced in the present decision, that notice of the intended change must be given 
to passengers boarding the car, seemsrather unreasonable. Of course, passen- 
gers compelled to change have a remedy for any failure to provide proper seat- 
ing facilities in the cars to which they are transferred. Louisville, etc., R. R. 
Co. v. Patterson, 69 Miss. 421; see Camden, etc., R. R. Co. v. Hoosey, 99 Pa. 
St. 492, 497. A statute or city ordinance may impose a penalty for putting 
passengers to the inconvenience of changing unless it is unavoidable. Such an 
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ordinance has been held reasonable. City of New York v. Interurban St. Ry. 
Co., 43 N. Y. Misc. 29. 


ConFLICT OF LAWS—EFFECT AND PERFORMANCE OF CONTRACTS — 
CONTRACT TO PERFORM TO SATISFACTION OF OTHER PARTY IN ANOTHER 
STaTE. — The plaintiff, by his New York agent, made a written contract in 

-Illinois to install machinery in Iowa. The contract provided that payment 
should not be required until the machinery was “to the full satisfaction” of 
the defendant in certain regards. By the law of New York and of Illinois the 
promisee’s dissatisfaction in such case must be reasonable; by that of lowa it 
need only be honest. The plaintiff sued for the price in Iowa. He/d, that 
evidence is inadmissible to show the New York-Illinois meaning. Jaman Myz. 
Co. v. American Cereal Co., 110 N. W. Rep. 287 (Ia.). See NOTEs, p. 558. 


CONFLICT OF Laws — LEGITIMACY AND ADOPTION — LEGITIMATION SuB- 
SEQUENT TO BirTH. —A New York man deserted his wife and purported to 
marry a New Jersey woman, who bore him two children. Thereafter he be- 
came domiciled with his family in Michigan, obtained a divorce there from his 
New York wife without personal service and by default, and went through 
a second marriage ceremony with the New Jersey woman. This divorce and 
remarriage a New York court by decree refused to recognize. By Michigan 
law illegitimate children become legitimate by the subsequent marriage of their 
parents. The children claimed New York realty under a devise as the ‘* lawful 
issue” of their father. edd, that they take. Olmsted v. Olmsted, 36 N. Y. 
L. J. 2073 (N. Y., App. Div., March, 1907). 

This reverses the decision of the lower ccurt, criticized in 20 Harv. L. REv. 
400. 


CONSTITUTIONAL LAw — DUE PROCEsS OF LAW — ADMINISTRATION OF 
ESTATE OF LIvING PERSON. —A wife, whose husband had not been heard 
from for eight years, petitioned to have his will admitted to probate under a 
statute which declared that a person should be presumed dead at the termina- 
tion of seven years from the time when such person was last heard from. He/d, 
that the will be admitted to probate. Jn re Sternkopf, 65 Atl. Rep. 177 (N. J., 
Prerogative Ct.). 

See, for a discussion of the principles involved, 19 HARV. L. REV. 535. 


CORPORATIONS — DIRECTORS — LIABILITY OF CORPORATION FOR EXPENSE 
oF NoTICES OF MEETING OF SHAREHOLDERS. — The directors of a corpora- 
tion, for the purpose of calling a meeting of the shareholders to consider a dis- 
pute existing between the directors and the president, published through the 
plaintiff four advertisements in newspapers. The first was simply a notice of 
the meeting ; the second urged the shareholders to execute and return in favor 
of the directors proxies previously sent out; the third and fourth stated the 
history and merits of the dispute. The plaintiff sued the corporation for its 
services. He/d, that there can be recovery only for publishing the first notice. 
Lawyers’ Advertising Co. v. Consolidated Ry., etc., Co., 36 N. Y. L. J. 2023 
(N. Y., Ct. App., Dec. 19, 1907). ; 

For a discussion of the principles involved, see 20 HARV. L. REv. 328. 


CORPORATIONS — FOREIGN CORPORATIONS — IMPLIED CONSENT TO SER- 
VICE UPON STATE OFFICIAL. — An insurance company issued a policy in 
Indiana, running to a citizen of Pennsylvania as beneficiary, on which judg- 
ment was obtained in Pennsylvania by service on the company through the 
state insurance commissioner, under a statute providing that no foreign insur- 
ance company should do business within the state until it had filed with the 
commissioner an agreement to accept service through him. The company had 
never filed such a stipulation, but it had transacted business in Pennsylvania. 
Held, that the judgment is void, as consent to service will not be implied here. 
Old Wayne Mutual Life Ass'n v. McDonough, 204 U. S. 8. 

Statutes of many states now provide that foreign corporations doing business 
within the state must appoint some state official or other person to accept ser- 
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vice for them. It is the doctrine of the federal courts that a corporation actu- 
ally doing business within a state, without complying with such provision, may 
scverthabins be validly served in accordance with the requisition of the statute. 
Conn. Mutual Life Ins. Co. v. Spratley, 172 U.S. 602; but cf Rothrock v. Dwell- 
ing House Ins. Co., 161 Mass. 423. But courts are strongly inclined to con- 
strue such statutes as limited to litigation concerning business done within the 
state. Bawknight v. Ins. Co.,55 Ga. 194. However, the United States Supreme 
Court, in a case where a corporation had done business within the state, took 
jurisdiction, although the cause of action arose outside the state, and intimated 
that a state might by statute provide for such jurisdiction. Barrow saan 
Co. v. Kane, 170 U.S. 100. Although, if the present decision involves merely 
a construction of the statute, it raises no new question, yet the reasoning of the 
court suggests that even if the statute expressly rm causes of action arising 
— the state, the doctrine of implied consent to service would not be 
applied. 


CORPORATIONS — STOCKHOLDERS’ INDIVIDUAL LIABILITY TO CREDITORS 
— LIABILITY FoR STOCK IssUED FOR OVERVALUED PROPERTY. — The de- 
fendants, owning a brick plant worth $36,000, sold it to a corporation for 
$75,000 in paid-up stock, honestly believing it worth that much. The corpora- 
tion became insolvent, and its trustee brought suit on behalf of creditors for 
additional payment on the stock so issued. e/d, that the defendants need not 
pay. Hemenway v. Honolulu Clay Co., [1907] Haw. 187. 

or a discussion adverse to this holding, see 19 Harv. L. REv. 366. 


CORPORATIONS — ULTRA VIRES — EFFECT OF BEQUEST AND DEVISE TO 
CoRPORATION IN EXCESS OF CHARTER LIMITATIONS. —The defendant cor- 
poration, the residuary devisee and legatee of S, was authorized by law to hold 
realty and personalty to an amount not exceeding $1,500,000. The residuary 
devise and bequest amounted to $3,000,000. After the death of S, the legisla- 
ture passed an act increasing the amount of realty and personalty which the 
defendant might hold to $5,000,000. The heirs and next of kin of S claimed 
the property so devised and bequeathed by him. A/e/d, that the defendant is 
entitled to hold against all the world, the state having waived any rights it 
might have had. AMuddard v. Worcester Art Museum, 80 N. E. Rep. 490 
(Mass.). See NOTES, p. 561. 


CRIMINAL LAW — APPEAL — CONVICTION ON MERITS UNDER DEFECTIVE 
INDICTMENT. — The defendant was indicted for adultery in the Philippine 
Islands, where he was entitled to be informed of the nature of the crime 
charged and to due process of law as provided in the Constitution of the United 
States. Every element of the crime was proved at the trial, but the indictment 
omitted one essential averment. Having failed to object to the defect before 
judgment, the defendant raised the point on appeal, but the judgment was af- 
firmed. Hedd, that the defendants’ rights have not been infringed. One justice 
dissented. Serra v. Mortiga, U.S. Sup. Ct., Feb. 25, 1907. 

The court relies on a former decision where it was held, on the ground of 
double jeopardy, that an acquittal on the merits was a bar to a second trial, 
even though the indictment was fatally defective. United States v. Ball, 163 
U.S. 662. That doctrine seems sound, although contrary to generally estab- 
lished law. See 1o Harv. L. Rev. 243. But there the defect was overlooked 
in order to protect the constitutional right of exemption from double jeopardy ; a 
similar disregard for irregularity in the present case tends to deprive the defend- 
ant of constitutional rights. owever, since the entire crime was proved, the 
defendant has had substantial justice, and it would seem that he was properly 
held to have waived his right to object. But if the crime involved punishment 
by death, the interest of the state in the life of a citizen would prevent a waiver 
from being effective even though it had been express. Hoft v. Utah, t10 U.S. 
574.__A few cases have been found in accord with the present. aves v. State, 
113 Ga. 749; see People v. Moran, 43 N. Y. App. Div. 155; aff. 161 N. Y. 657. 
But the general view has been to the contrary. Com. v. Doyle, 110 Mass. 103. 
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DEEDS — EXCEPTIONS AND RESERVATIONS — EXCEPTION OF LAND IN 
WuiIcH EASEMENT PREVIOUSLY GRANTED. — M granted a strip of land toa 
railway, by a deed which the court construed to give only an easement. Later M 
conveyed the tract to the plaintiff’s grantor, “excepting a strip of land... 
heretofore deeded to the railway . . . now occupied by the... road.” A 
successor of the railwa that eleven years, to use the land. The plaintiff 
claimed the fee. edd, that the fee was excepted, so that the plaintiff has no 
title. Spencer v. Wabash Railway Co., 109 N. W. Rep. 453 (Ia.). 

The court’s construction that M, by the language used, excepted a fee from 
her grant is supported by authority. Munn v. Worrall, 53 N. Y. 44; Rey- 
nolds v. Gaertner, 117 Mich. 532. However, there is much weight in the view 
of the dissenting judges that there was a conveyance of the entire interest and 
that the exception, in effect, operated only as a limitation upon the covenants of 
warranty. Gould v. Howe, 131 Ill. 490. It seems improbable that M intended 
to retain so small an interest in the land; and, where reasonable, the minority’s 
construction would generally be highly desirable, since a separate ownership of 
such strips decreases their usefulness and is productive of litigation. Granting 
that a fee was excepted, the case seems opposed to an earlier Iowa decision, 
which it did not purport to overrule, holding that when an easement is aban- 
doned by a railway, the land belongs to the present owners of the tract of 
which it had been a part, although it had never been conveyed tothem. Smith 
v. Howe, 103 la. 95; see lowA CoDE 1897, § 2015. 


ELECTIONS — WHETHER VOTING BY BALLOT MEANS BY SECRET BALLOT.— 
The state constitution provided for voting by ballot. A statute required all 
ballots to be numbered for purposes of identification in case of a contested elec- 
tion. Held, that the statute is constitutional. Ex parte Owens, 42 So. Rep. 
676 (Ala.). 

It is undoubtedly true that the element of secrecy in voting by ballot is the 
feature of the system which caused its widespread adoption. As a matter of 
definition, however, it can hardly be said that a ballot has ever been considered 
to lose its character entirely, merely because the identity of the voter could be 
subsequently disclosed. See 1 Bouv. L. Dict. 216. The word as used in a 
constitution, therefore, does not necessarily a absolute secrecy, and without 
such implication the statute in question is valid. See People v. Fisher, 24 
Wend. (N. Y.) 215. The fact that the effect of a statute seems contrary to 
the intent of the framers of the constitution or to public policy should not of itself 
make the act unconstitutional. State v. McLelland, 138 Ind. 395. It is be- 
lieved that the failure to recognize this last principle accounts for the view 
contrary to that of the present case, which is taken in the only other cases 
found which raise this exact point. Wa/iams v. Stein, 38 Ind. 89; Brisbin v. 
Cleary, 26 Minn. 107. 


EMINENT DOMAIN — COMPENSATION — CLAIM IN RESPECT OF POSSESSORY 
TiTLe. — Land occupied by a trespasser as his own for ten years was taken by 
the crown under a resumption statute. No, valuation was made nor compensa- 
tion given. When the period of limitation after the trespasser’s entry had 
elapsed and the true owner had not appeared, the executors of the trespasser 
demanded that the proper officer value the land. He refused on the ground 
that the executors could have no claim for compensation. edd, that manda- 
mus issue to compel the valuation. Perry v. Clissold, [1907] A. C. 73. See 
NOTES, p. 563. 

EMINENT DOMAIN — RIGHT TO ABANDON PROCEEDINGS. — A railway com- 
pany instituted proceedings to condemn land, and after the damages had been 
assessed and the judgment entered attempted to abandon the project. He/d, 
that the company cannot withdraw. Union Ry. Co. v. Standard Wheel Co., 
149 Fed. Rep. (C. C. A., Sixth Cire.). 

It is held by the weight of authority, contrary to the present case, that after the 
entry of judgment the.condemnor ordinarily may withdraw. City of Chicago v. 
Barbian, 80 Il. 482. The reason is that the condemnor should be allowed to as- 
certain the expense of the project before finally deciding to proceed. O'Neil v. 
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Freeholders of Hudson, 41 N.J. L. 161. On the other hand, it has been held 
that after the land-owner has been put to the inconvenience of condemnation pro- 
ceedings, he should be entitled to enforce the judgment. Drath v. Burlington, 
etc., R. R. Co., 15 Neb. 367. This argument is not of great weight, since the 
court may require the condemnor in case of abandonment to make good any loss 
occasioned by the proceedings. /u Matter, etc., Waverly Water Works Co., 
85 N. Y. 478. In some instances, however, the condemnor must proceed after 
a confirmation of the damages assessed has been made by the court at his re- 
quest. Matter of Rhinebeck, etc., R. R. Co., 67 N. Y. 242. But after mere as- 
sessment of damages the right to abandon should be allowed, though it must be 
exercised within a reasonable time in order to protect the land-owner. S/ate of 
Ohio v. C. & I. R. R. Co.,17 Oh. St. 103. Some cases which refuse the right 


to withdraw depend on the wording of the statute. Stafford v. Mayor, etc., of 
Albany, 7 Johns. (N. Y.) 541. ; 


Equity — SPECIFIC PERFORMANCE — LACK OF MUTUALITY OF REMEDY 
AS DEFENSE. — The assignee of an insolvent corporation sold its real estate, 
agreeing to procure the resignation of the old officers and directors. Having 
done so, he filed a vendor’s bill for specific performance. He/d, that the ven- 
dee’s original lack of mutuality of remedy is no defense. Kentucky Distiller- 
tes, etc., Co. v. Blanton, 149 Fed. Rep. 31 (C. C. A., Sixth Circ.). 

For a discussion of the principles involved, see 20 HARV. L. REv. 57. 


EVIDENCE — FOREIGN LAW — PROOF TO BE MADE TO Court. — An action 
was brought for a tort committed in another state. Proof of apparently uncon- 
flicting foreign statutes and decisions was made to the court out of the presence 
of the jury. He/d, that this method is proper. Christiansen v. Graver Tank 
Works, 223 lll. 142. 

Although the foreign law must be proved as a fact, jurors are, as a rule, in- 
competent to deal with such abstruse questions, and this has led to the major- 
ity rule in this country which leaves all such proof to the court. Ferguson v. 
Clifford, 37 N. H. 86. Even where there is conflicting oral evidence, so that the 
credibility of witnesses is involved, the rule is the same. Hooper v. Moore, 5 
Jones L. (N. C.) 130. The contrary view on this last point seems clearly pref- 
erable as preserving to the jury one of its ordinary functions. Holman v. King, 
7 Met. (Mass.) 384. So, where there is conflicting written evidence, it would 
seem desirable for the jury to pass upon it. But the present case is undoubt- 
edly correct, though the court evidently intended to adopt the wider rule. For, 
since the evidence was harmonious, the court construed the written evidence as 
it would other documents. Cook v. Bartlett, 179 Mass. 576. In England an 
intermediate rule séems to prevail, which requires the court to assist the jury, 


though the question is ultimately left to the latter. See Mostyn v. Fabrigas, 
1 Cowp. 161, 174. 


FEDERAL COURTS — JURISDICTION — UNITED STATES AS Party. — A fed- 
eral statute required every contractor for public works to execute a bond to the 
United States conditioned upon performance of the contract and upon payment 
of persons supplying materials, and further provided that _ one supplying ma- 
terials might sue on this bond to his own use in the name of the United States. 
A materialman brought an action in a federal court under this statute. He/d, 
that the United States is a real and not merely a nominal party, and that, there- 
fore, the federal courts have jurisdiction. U. S. Fidelity & Guaranty Co. v. 
United States, U. S. Sup. Ct., Feb. 25, 1907. 

This decision affirms that of the lower court, which was criticized in 18 HARV. 
L. REv. 314. 


FIXTURES — EFFECT OF AGREEMENTS ON THEIR CHARACTER. —A, in 
possession of the defendant’s mill under a contract of purchase, had agreed that 
all machinery placed upon the premises should become a part of the realty. He 
annexed an engine bought from the plaintiff under an agreement that title 
should remain in the vendor until full payment. After default on both con- 
tracts A surrendered to the defendant the mill with the engine still annexed. 
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Held, that, on refusal to deliver, the plaintiff may sue for conversion of the 
engine. Davis v. Bliss, 187 N. Y. 77. See NOTES, p. 565. 


HusBAND AND WIFE—CREATION OF MARRIAGE RELATION — COMMON 
Law MARRIAGE AS AFFECTING BIGAMY. — On an indictment for bigamy the 
state relied upon proof of a former marriage, accomplished merely by promises 
in praesenti followed by cohabitation by the parties as man and wife. /e/d, that 
there has been no former marriage to support a conviction. Bates v. State, 29 
Oh. Circ. Ct. Rep. 189. 

An indictment for bigamy cannot, of course, be supported without proof of a 
former valid marriage. But the view has been generally adopted in this country 
that promises zz Araesenti followed by cohabitation accomplish a valid marriage, 
even under marriage statutes which are mandatory in form, unless they contain 
express words to the contrary. Meister v. Moore,96 U.S. 76; Heymann v. 
Heymann, 218 Ill. 636; contra, Dunbarton v. Franklin, 19 N. H. 257. The 
court in the present decision recognizes as authoritative a case in which a con- 
viction for bigamy was supported, although the person who solemnized the mar- 
riage had not the required authority. Carmichael v. State, 12 Oh. St. 553. It 
is true that the English rule, explained by the necessity there of some religious 
solemnity, conflicts with that decision. Catherwood v. Caslon, 13 M. & W. 261. 
But it seems difficult to find any satisfactory reason for refusing to apply the 
principle recognized in the earlier Ohio decision — namely, that compliance 
with statutory requirements is not essential to a binding marriage —to the 
facts in the present case. General policy favors supporting common law mar- 
riages, and there seems to be no good reason for rejecting them in criminal 
prosecutions and supporting them in civil actions. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PUBLIC PoLicy — ATTOR- 
NEYS’ FEES FOR SOLICITED BusINEss. — The plaintiffs, a firm of attorneys, 
solicited a large number of claims for personal injuries and brought suit thereon. 
The defendants compromised with the claimants without the consent of the 
attorneys, and the latter sued the defendants for the fees promised by the claim- 
ants. edd, that the contracts obtained by the solicitation of the attorneys are 
invalid. Jugersoll v. Coal Creek Coal Co., 98 S. W. Rep. 178 (Tenn.). 

This case seems the first of its kind. Others resembling it have included the 
additional element of maintenance. See Gammons v. Johnson, 76 Minn. 76. 
But this contract was objectionable neither on that ground nor because of the 
promise of a contingent fee. The decision must be based solely upon public 
policy, which forbids such professional impropriety and so close an approach to 
barratry. To solicit causes of action tends to promote litigation and to degrade 
the profession. That such practice is regarded as undesirable is shown by the 
decisions which declare nt attorneys’ contracts to pay for business brought to 
them. See Alpers v. Hunt, 86 Cal. 78. And New York makes the formation 
of such a contract a misdemeanor. N. Y. Civit Cope, § 74. Although 
the court could rely upon neither statute nor precedent, it exercised a well- 
recognized and proper discretion in thus asserting public policy. See /omes v. 
Randall, 1 Cowp. 37, 39. In the absence of a statute the facts of this case 
would not justify disbarment, since they do not show that the attorneys lacked 
the mental or moral qualities necessary in members of the profession. Dis- 
creditable behavior in itself is not sufficient. Déckens’ Case, 67 Pa. St. 169. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — STATE JURISDICTION 
TO HOLD UNREASONABLE CHARGES POSTED AND FILED UNDER ACT OF 
1887. — A shipper sued a railway in a state court to recover an alleged egy 
on an interstate shipment. The rate exacted by the carrier was that fixed by the 
schedules which it had posted and filed with the Interstate Commerce Commis- 
sion in compliance with the Act to Regulate Commerce of 1887. § 22 of the Act 
expressly saved common law remedies, and § 9 expressly conferred on federal 
courts jurisdiction of offenses within the Act, of which overcharging was one. 
Held, that the action cannot be maintained. Texas and Pacific Ry. Co. v. 
Abilene Cotton Oil Co., U.S. Sup. Ct., Feb. 25, 1907. 
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The court recognizes that the common law gives a shipper a right to recover 
overcharges by a carrier on an interstate shipment. W.U. Yel. Co. v. Call 
Pub. Co., 181 U. S.92. The decision rests wholly on the basis that the Act of 
1887 impliedly deprived state and federal courts of the power to declare duly 
scheduled rates unreasonable, unless the Interstate Commerce Commission has 
previously found them so. Both the apparently contrary provisions of the Act 
the court overrides by an implication based on its general scope and purpose. 
The underlying — is the confusion that would spring from a contrary re- 
sult in view of the provisions of the Act as to discrimination. For § 6 forbids 
a carrier to charge more or less than the scheduled rate. This rate is thus made 
a standard, and even contracts to depart from it are unenforceable. TZexas & 
Pacific Ry. Co. v. Mugg, 202 U. S. 242. It is plain, then, that the very compli- 
ance by a carrier with a state judgment would be a violation of the Act. Fur- 
thermore, the Commission was created to deal with the determination of rates, 
and it would be against the policy of the Act to take questions of reasonableness 
wholly from that board, and leave them to juries incapable of adequately meeting 
them. Kinnavey v. Terminal Ry. Ass'n, 81 Fed. Rep. 802. 


INTERSTATE COMMERCE — CONTROL BY STATES — TRAVELLING SALESMEN 
SOLICITING ORDERS FOR LIQuor. —A state statute imposed a license charge 
upon travelling salesmen soliciting orders for intoxicating liquor. The defend- 
ant, representing a firm in another state, solicited from residents proposals to 
buy liquor for their own use. If his firm accepted them, it shipped the liquor 
from its own state to the buyers. The defendant was prosecuted for not hav- 
ing paid the license charge. e/d, that the statute, being a police regulation, is 
not invalid as a restriction on interstate commerce, and that conviction of the 
defendant under it is proper. Delamater v. State, U.S. Sup. Ct., March 11, 
1907. 

"The state’s police power is allowed by the Wilson Act to extend over imported 
liquor, though still in the original package. 26 U.S. Stat. at L. 313, c. 728. 
Aside from the question of interstate commerce, the police power is competent 
to regulate not only the sale of liquor but also the keeping of it for the owner’s 
consumption. Mugler v. Kansas, 123 U. S. 623. Therefore, solicitation to 
purchase liquor, for selling or keeping, is naturally within the police power also. 
The opinion, however, raises a difficulty by stating that the police power does 
not, even under the Wilson Act, extend over liquor received from another state 
for the receiver’s own consumption. See Pabst Brewing Co. v. Crenshaw, 1 
U.S.17, 25. If this be sound, the defendant’s soliciting seems, contrary to the 
decision, which is based on the alleged analogy of life insurance cases, unobjec- 
tionable. However, the true rule would seem to be that, though by the Wilson 
Act shipments are not subject to police regulation until delivery, nevertheless 
the solicitation of shipments is subject to it entirely. For since the ultimate 
act, whether of selling or keeping, should be subject to the police power, the 
fact that the solicitation of the preliminary step of transportation is lawful may 
be practically disregarded. 


LANDLORD AND TENANT — COVENANTS IN LEASES — WHETHER COVE- 
NANT INDIRECTLY AFFECTING VALUE RUNS WITH LAND.—A lease from A 
to B contained a proviso for reéntry in case of breach of B’s covenant to repair. 
In making a sublease of part of the premises to C, B covenanted that he would 
repair the part of the premises retained. The defendant, B’s assignee, failed 
to repair; whereupon A reéntered and ejected the plaintiff, C’s assignee. Held, 
that B’s covenant to C did not run with the land sublet so as to give C’s as- 
int aright ofaction. Dewar v. Goodman, 23 T. L. R. 225 (Eng., K. B. D., 

an. IT, 1907). 

It is cones that performance on the premises is not essential to covenants 
running with the land, but difficulty is met in determining what covenants to be 
performed elsewhere will run. The more extreme view of some American 
cases is that a covenant indirectly affecting the value of land to the holder will 
Tun, as in the case of an agreement not to establish a competing business on 
neighboring land. orman v. Wells, 17 Wend. (N. Y.) 136; Nat'l Union 
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Bank v. Segur, 39 N. J. L. 173. In these jurisdictions the present defendant 
would probably have been liable. By the more conservative view, however, such 
a covenant by a lessor will not run with the leased premises. Zhomas v. Hay- 
ward, 4 Exch. 311. In general, a covenant running with the land must have 
a direct effect, independent of collateral circumstances, upon the nature, quality, 
or value of the thing demised, or upon the mode of enjoying it. Mayor of 
Congleton v. Pattison, 10 East 130; Gibson v. Holden, 115 Ill. 199. The cov- 
enant in the present case does not meet these requirements; the effect of a 
breach upon the land demised is dependent upon a collateral circumstance, 
namely, the election of the superior landlord to avail himself of the proviso for 
reéntry contained in the original lease. 


LIBEL AND SLANDER— ACTS AND WoRDS ACTIONABLE — WorDs Im- 
PUTING UNCHASTITY TO WoMAN. — The defendant used words imputing 
unchastity to the plaintiff, an unmarried woman, The plaintiff sued for siander 
without alleging or proving special damage. edd, that, although the acts 
charged were not criminal, the action is maintainable. Battles v. Tyson, t10 
N. W. Rep. 299 Sivan : 

The long-established rule of the common Jaw refusing relief to a woman who 
has been charged with unchastity unless she can show special damage, has often 
been severely criticized. See v. Knight, 9 H. L. Cas. 577, 593. It is 
simply an waiters rule, unexplained even by the side-lights of history and in- 
defensible on principle, for such a charge is infinitely more damaging to a 
woman than that of some comparatively slight offense for which the law provides 
punishment. The court in the present case is therefore justified in departing 
from established law, though few other courts have had the temerity to do so. 
Cushing v. Hederman,117 Ia. 637; Barnett v. Ward, 36 Oh. St. 107; see 
Smithy. Minor,1 N. J. L. tg. One of these jurisdictions has refused to give 
redress where a man is the subject of the charge. Davis v. Brown, 27 Oh. 
St. 326. That the common law rule is not satisfactory is shown by the fact 
that some states have changed the rule by statute. Campbell v. Irving, 146 
Ind. 681, 683. .In others the same result comes about from statutes making 
specific acts of unchastity criminal, so that the words necessarily charge with 
acrime. Hacker v. Heiney, 111 Wis. 318. 


MORTGAGES — RIGHTS AND LIABILITIES OF PARTIES — APPLICATION OF 
INSURANCE TO MORTGAGE DEBT. — The complainant mortgagee petitioned for 
foreclosure for default in payment of interest. Part of the property mortgaged 
had been destroyed by fire, and the defendant contended that the proceeds of an 
insurance policy thereon, procured by the mortgagor for the benefit of the mort- 
gagee, should have been applied to the ay oe of the interest as it fell due. 

ad this been done, nothing would have been due when the petition was brought. 
Held, that the petition be dismissed. Thorp v. Croto, 65 Atl. Rep. 562 (Vt.). 

It has been held that the mortgagor cannot insist on the mortgagee’s applying 
the proceeds of an insurance policy, taken out by the mortgagor for the mortga- 
gee’s benefit, to a mortgage debt not yet due. Maguin v. Texas, etc., Ass'n, 67 
S. W. Rep. 85 (Tex.). It has also been held that the mortgagee cannot insist 
on such application. Fergus v. Wilmarth, 117 Ill. 542. After payments are 
due, however, there is some uncertainty in the language of the courts as to the 
exact manner in which proceeds of insurance should be applied. On the one 
hand are statements that they should be applied’ to the debt fro tanto. . See 
Fowley v. Palmer, 5 Gray (Mass.) 549. And it has been said that such a fund 
should be treated as are rents and profits of the estate. See Larradee v. 
Lambert, 32 Me. 97. On the other hand are statements that the proceeds 
should be held as a substitute for the property destroyed. See Powers v. /nsur- 
ance Co., 69 Vt. 494; Gordon v. Ware Sav. Bank, 115 Mass. 588. This last 
view seems sound. Since insurance represents destroyed property, it would 
seem that either the mortgagor or mortgagee might insist on its being used to 
restore the destroyed property or kept intact as a substitute therefor, instead of 
being exhausted in the payment of interest or instalments of principal. C/ 
Boutelle v. Minneapolis City, 59 Minn. 493. 
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MUNICIPAL CORPORATIONS — FRANCHISES AND LICENSES — ESTOPPEL OF 
City TO DENY VALIDITY OF ORDINANCE. — A city by ordinance granted a 
lighting company the right to lay pipes in the streets. After several miles had 
been laid a bill was brought in the city’s right to enjoin the company from laying 
more pipes and from maintaining those already laid, on the ground that the or- 
dinance was uétra vires. Held, that the city is estopped to deny the validity of 
the ordinance. Darby v. Norwood, 52 Oh. L. Bul. 253 (Oh., é, P. Hamilton 
Co., Dec., 1906). See NOTES, p. 564. 


POLICE POWER — REGULATION OF BUSINESS AND OCCUPATIONS — RESTRIC- 
TIONS ON SALE OF WHOLE STOCK BY RETAIL DEALERS. —A statute pro- 
vided that sales by retail dealers of their entire stock should be void against 
creditors, unless, seven days before sale, notice of the intended transaction and 
its terms should be recorded in the town clerk’s office. He/d, that the statute 
is constitutional. Young v. Lemieux, 65 Atl. Rep. 436 (Conn.). 

Prima facie the statute infringes two constitutional provisions. Restrictions 
on contracting are a deprivation of liberty. Also, retailers as a class are denied 
equal protection of the laws. But the police power may be a justification. 
Protection of citizens from fraud is one of its proper objects. Powell v. Penn- 
sylvania, 127 U. S. 678. And retailers often contract debts, sell out secretly, 
and disappear, leaving creditors remediless. Furthermore, a retail business 
offers especial opportunities to sell quickly and secretly. This statute allows 
creditors to secure themselves. It has not the burdensome requirement of send- 
ing inventories to each creditor, found in similar statutes held unconstitutional. 
Wright v. Hart, 182 N. Y. 330; Miller v. Crawford, 70 Oh. St. 207. But it 
presses the necessity of making preferably private agreements public far beyond 
those sustained statutes requiring only notice to creditors. Sguire v. Tellier, 
185 Mass. 18 ; eas v. Borches, tog Tenn. 398. Whether such a statute is a 
reasonable, and therefore a valid, exercise of the police power is for the business 
judgment. But it is strange that the earliest American statute of this sort was 


passed in 1896, if the measure is as essential as claimed to protect creditors of 
a class which has existed always. 


PoLIcE POWER — REGULATION OF PROPERTY AND USE THEREOF — FLAG 
Laws. — A Nebraska statute forbade the use of the American flag for adver- 
tising purposes. The defendant was indicted for so using it on a bottle of beer. 
He pleaded that the statute was unconstitutional under the Fourteenth Amend- 
ment. He/d, that it is valid. Halter v. Nebraska, U.S. Sup. Ct., March 4, 
1907. 

This affirms the decision of the state court, criticized in 19 Harv. L. REv. 
532. 


PowERS — DEFECTIVE EXECUTION — TIME OF EXECUTION. — The plain- 
tiffs husband was entitled by his father’s will to certain real estate for life with 
‘remainders over, with power to appoint by way of jointure to any wife he might 
marry. Before the testator died, the plaintiff's husband, by a settlement made 
in consideration of his intended marriage with the plaintiff, covenanted to exercise 
this power in her favor. The marriage took place, and on the testator’s death 
the plaintiff's husband came into possession of the real estate, but died without 
appointing. He/d, that the covenant was a defective execution of the power, 
valid in equity, and that the plaintiff is entitled to her jointure. Chariton v. 
Charlton, | 1906] 2 Ch. 523. See NOTES, p. 560. 


PowERS— PowEeR OF SALE— VALIDITY OF MortTGAGes.— Land was 
conveyed in trust for A for life, remainder in trust for the plaintiffs, with power 
in A toconvey the fee absolutely and to re-invest the proceeds on similar trusts. 
A executed a agescrmitcoangs mortgage to the settlor and subsequently a second 
mortgage to the assignees of the first. He/d, that the plaintiffs are bound by 
the first mortgage but not by the second, and that therefore a foreclosure sale 
under the second alone transferred only an equitable life estate. Stump v. 
Warfield, 65 Atl. Rep. 346 (Md.). See NorEs, p. 568. 
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PUBLIC OFFICERS — NATURE OF PUBLIC OFFICE — DE FACTO OFFICES. — 
At the time when a motion for a new trial was granted, the session of the court 
authorized by a valid law had come to an end. There was no authority for the 
court’s activity except under a law subsequently declared unconstitutional. 
Held, that the grant of the motion for a new trial is void. Norwood v. Louis- 
ville & Nashville Ry. Co., 42 So. Rep. 683 (Ala.). 

The doctrine of de facto officers is well established. It is generally rested 
upon the policy of protecting innocent third parties dealing with the de facto 
officer. Upon the question whether or not there can be a de facto office, 
authority is much less abundant. The United States Supreme Court, represent- 
ing the decided weight of authority, has denied the possibility. Morton v. Shelby 
County, 118 U. S. 425; Flaucher v. Camden, 56 N. J. L. 244. It has been 
strongly urged, on the other hand, that the policy underlying the doctrine of de 
facto officers would often require a doctrine of de facto vlan, particularly where 
a statute not yet declared unconstitutional gives color of right. Burtv. Winona 
& St. Peter R. R. Co., 31 Minn. 472; see Donough v. Dewey, 82 Mich. 309. 
When the acts of officials of a de facto municipal corporation are concerned, the 
problem may be treated as involving merely a question of de facto corporations. 
kiley v. Garfield Township, 58 Kan. 299. It has also been treated, however, as 
involving the status of a de facto officer in a de facto office. State v. Gardner, 
54 Oh. St. 24. If the doctrine of de facto offices is ever to be invoked, the 
present case seems a proper one for its application, for there was here a statute 
“7 yet declared unconstitutional, and merely temporary non-existence of the 
office. 


QUASI-CONTRACTS — MONEY PAID UNDER DURESS OR COMPULSION — 
VOLUNTARY OVERPAYMENT TO AVOID BusiNEss Loss. — The plaintiff owed 
the defendant $880, but the latter, under a reasonable interpretation of the con- 
tract, claimed $1500, The plaintiff paid the latter amount under protest in 
order, by freeing his property from the defendant’s lien, to secure an immedi-' 
ate loan, which would probably save him from bankruptcy. He then sued to 
recover the overpayment. He/d, that he can recover. Mowland v. Watson, 
88 Pac. Rep. 495 (Cal.). 

In general, payments made freely and with full knowledge of the facts cannot 
be recovered. The conduct of a creditor in retaining an overpayment is clearly 
unconscionable, but there is strong public policy against permitting parties, who 
have once settled their dispute, afterward to ask a court to pass upon it. How- 
ever, if money is paid because of duress of person, public — favors a recovery. 
Cadaval v. Collins, 4 A. & E. 858. The same is true if the party receiving the 
money has any other power over his debtor. It is on this principle that recov-' 
ery of money paid as usurious interest is allowed. Bosanguett v. Dashwood, 
Cas. t. Talb. 37. ‘The language of many cases would indicate that the party 
paying cannot recover unless there is direct coercion by the one receiving the 
payment. See Lehigh Co. v. Brown, too Pa. St. 338. But it is the better 
view that any necessity which urges the debtor to make payment before his 
rights can be determined in a court of law, will take the case out of the rule of 
public policy. Yoannin v. Ogilvie, 49 Minn. 564; Astley v. Reynolds, 2 Str. 
915. The principal case illustrates the liberal tendency of the modern decisions. 
See West Virginia Co. v. Sweetzer, 25 W. Va. 434. 


SURETYSHIP — DEFENSE OF ALTERATION OF CONTRACT — FAILURE OF 
PRINCIPAL TO SIGN Bonp. — A bond, purporting to be the obligation of the 
treasurer of a school district as principal and of others as sureties, was executed 
by the sureties alone in ignorance that the principal had not signed. edd, 
that the sureties are not bound. School District No. 80 v. Lapping, 110 N. W. 
Rep. 849 (Minn.). 

In cases where a principal is otherwise bound to perform the act guaranteed, 
the liability of a surety in an obligation purporting to be also the obligation of 
the principal, but not signed by him, is a subject of considerable conflict. The 
weight of authority holds the surety liable on the ground that the surety is in no 
way affected by the already bound pr‘vcipal’s failure to sign. Zrustees of Schools 
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_v. Sheth, 119 Ill. §79; Cockrill v. Davie, 14 Mont. 131. Other decisions hold 
the surety relieved because the instrument is incomplete on its face, and 
the surety’s liability should not be extended beyond his literal undertaking. 
Russell v. Annable, tog Mass. 72. A distinction is sometimes taken between 
joint obligations and joint and several obligations, the surety being held oni 
on the latter. Sacramentov. Dunlap, 14 Cal. 421. Other decisions distinguis 
between ordinary sureties and those on the official bond of public officers, on the 
ground that a public officer is more directly liable independently of the surety- 
ship bond. State v. Bowman, 10 Oh. 445. It would seem that where the 
surety can show no injury = reason of the absence of the principal’s signature, 
he should be held liable. Cf Bollman v. Pasewalk, 22 Neb. 761. 


TAXATION — PROPERTY SUBJECT TO TAXATION — EASEMENTS. — The 
plaintiff was the owner of a right of way over a strip of land. The land was 
assessed only against the owner of the fee, and on non-payment of taxes actual 
notice was given the latter and an advertisement of sale was published for the 
statutory period. The property was then sold for taxes. The plaintiff claimed 
that the property should not have been exclusively assessed against the owner 
of ws re Held, that the sale is valid. H7l v. Williams, 65 Atl. Rep. 
4! 

4 oid tax sale will give the purchaser a title free from all incumbrances. 
Textor v. Shipley, 86 Md. 424. The plaintiff's easement was therefore com- 
pletely extinguished unless the sale was void. If the land was assessed against s 
an improper person, it clearly could not be sold for the non-payment of such tax. 
Whitney v. Thomas, 23 N. Y. 281. The question, therefore, is simply whether 
the owner of the fee should pay the entire tax or whether it should be partly 
borne by the owner of the easement. The policy of the law seems to be to 
assess real estate against the person having the paramount title. We#/lard v. 
Blount, 11 Ired. (N. C.) 624. This would dispose of the present case. Author- 
ity goes even further and holds that incorporeal hereditaments are not taxable 
real estate. Boreel v. City of New York, 2 Sandf. (N. Y.) 552. Thus a water 
company’s right to flood land is held not taxable. Fall River v. County Com- 
missioners, 125 Mass. 567. Similarly a right to enter and cut timber has been 
held exempt both on the ground of its not being real estate and because to tax it 
might subject the land to double taxation. /ron Works v. Cone, 56 Vt. 603. 


Usury— NATURE AND VALIDITY OF UsuRIOUS CONTRACT— APPLICA- 
TION OF FEDERAL STATUTE TO STATE BANK BUYING INSTRUMENT ORIGI- 
NALLY UsuRIOUS. —§ 5198 of the U. S. Compiled Statutes 1901 provides 
that, though a national bank knowingly charges a usurious rate, the instrument 
shall not be void. N. Y. Laws 1837, c. 430, § 1, provided that all instruments 
charging a usuripus rate should be void; but N. Y. Laws 1892, c. 689, § 55, 

rovided that state banks should be subject to the same usury laws as national 

anks. A note was made by the defendant, at a usurious rate, to a payee not a 
bank. It was later bought at a legal rate and sued on by a state Lenk which 
knew of the usury. Ye/d, that there can be recovery. Schlesinger v. Lehmaier, 
102 N. Y. Supp. 630 (App. Div.). 

The decision is based partly on the incongruity which would result if a bank 
could sue on a usurious instrument made to it as payee, which the statute allows, 
and yet not on one, of usurious inception between private parties, bought by it 
without usury. But this does not answer the objection that, by the general 
usury law of the state, no obligation existed for the bank to buy, the note being 
void from the start ; whereas, if the bank is payee, the special statute creates an 
obligation. It is a sounder ground that a national bank can in no way be 
bound by the state usury laws, because such laws interfere with the operation 
of a governniental agency. Farmer’s, etc., Nat'l Bank v. Dearing, 91 U. S. 29. 
To purchase negotiable paper, as well as to discount it, seems appropriate to a 
national bank’s operation. Smith v. Exchange Bank, 26 Oh. St. 141; contra, | 
Lazear vy. Nat’l Union Bank, 52 Md. 78. Nor should notice of the usury 


prejudice, for under the combined statutes notice does not avoid the instrument 
if the bank is payee, where notice is certainly a graver objection than here. See 
Schlesinger v. Kelly, 99 N. Y. Supp. 1083. 


| 

| 


582 HARVARD LAW REVIEW. 


BOOKS AND PERIODICALS. 
I, LEADING LEGAL ‘ARTICLES. 


COMPENSATION FOR PROPERTY DESTROYED TO PREVENT SPREAD OF A 
CONFLAGRATION. — The destruction of buildings by explosives and bombard- 
ment to stop the advance of the fire at the San Francisco disaster raises the 
questions: (1) whether the owners have a claim for indemnity against the 
insurance companies under their contracts of insurance; and (2) whether there 
is an action against the municipality for contribution. These questions are 
systematically considered, and the authorities are exhaustively collected and 
synthesized in a recent article. Compensation for Property Doored to Pre- 
vent Spread of a Conflagration, by Henry C. Hall and John H. Wigmore, 1 IIl. 
L. Rev. 501 (March, 1907). In treating the question (1) of the liability of the 
insurer, Mr. Hall discusses (a) how far the ordinary provision of fire insurance 
policies, “for loss or damage by fire,” includes a liability for property destroyed 
to prevent the spread of a fire, and (4) whether express exemption clauses 
against loss by explosion or by act of the city authorities negative indemnity. 
He concludes (a) that by “the elastic doctrine of ‘ proximate cause,’ ”’ the peril 
insured against need simply predominate among other causes which may be 
more direct as to time and place; and that, therefore, losses resulting from such 

reventive measures as are here in question are “losses by fire” for which the 
insurer is liable. And (4) on the same ground of insurance against the proxi- 
mate cause of the loss, he inclines to hold the insurer liable for such losses even 
when the insurance contract contains exemption clauses. In both these cases 
a confusing rule of “ proximate cause” has been established, under the influence 
of the practice 1 of construing contracts very harshly against the insurer, and by 
the desire to indemnify, not only for losses directly caused by fire, but for 
damages ? resulting from doxa fide attempts to extinguish it or to save property 
from burning. In applying this rule of proximate cause courts do not hesitate 
to find the causal relation between the fire and the loss, when the fire has given 
a thief 8— an independent and intervening agent —the opportunity to steal the 
property insured. Yet courts refuse to regard as proximate results losses that 
come from a causal series physically perfect, as when windows‘ are broken 
by the concussion following an explosion caused by fire. A rule of causation 
that includes voluntary acts of human agents, but excludes ordinary physical 
effects of the peril insured against, seems objectionable. ~ 

“ Loss or damage by fire” may mean simply losses caused by the process of 
burning and the direct physical results,5 or it may include, in addition to results 
causally produced, certain losses occasioned by the peril of the “impending 
conflagration.” Under the narrower rule, even with a limitation of liability to 
losses caused by burning, the insured would recover for property destroyed by 
the city, if the explosive used in destroying the property op wag he to be com- 
bustible,® like gunpowder. In such a case the fire causing the loss is the fire 
kindled to set off the explosive and the resulting combustion, not the fire raging 
in the neighborhood. The leading case’ determining the liability of the insurer 
when explosives are used depends on this conception. But, as combustible 
explosives are not necessarily the means of destruction, the courts have sought 
a broader principle. They say “loss or damage by fire’’ should also include 
damages resulting from dona fide attempts ® to extinguish the fire and to save 


1 Nat'l Bank v. Ins. Co., 95 U. S. 673. 

2 Greenwald v. Ins. Co., 3 Phila. (Pa.) 323. 

8 Tilton v. Hamilton Fire Ins. Co., 1 Bosw. (U. S.) 367. 
# Everett v. The London Assurance, 19 C. B. (N. Ss.) 126. 
5 Lynn, etc., Co. v. Meriden, etc., Co, 158 Mass. 570. 

® Scripture v. Lowell, etc., Co, 10 Cush. (Mass.) 356. 

7 City Fire Ins. Co. v. Corlies, 21 Wend. (N. Y.) 367. 

8 White v. Republic Fire Ins. Co., 57 Me. gt. 
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the imperilled property. However desirable this broad interpretation may be, 
it includes voluntary acts of human beings acting, perhaps, under stress or duty, 
but still acting as free agents. It must depend, therefore, not on any theory of 
causation, but on a construction of the contract. This construction is possible 
because the insured is impliedly and often expressly! under the obligation of . 
making all reasonable exertions to extinguish the fire and prevent avoidable 
consequences.? To extend such construction, however, to cover the case of 
roperty destroyed to prevent the spread of fire is far more difficult, for then the 
osses are incurred not for the benefit of the particular property insured.® 
Whether or not this result‘ is fair to the insurer, it is submitted that it can be 
reached consistently only by the broadest interpretation of the contract of 
insurance and not by the artificial rule of proximate cause. 

Furthermore, under this theory the clauses — generally adopted and in the 
standard policies — excepting loss by explosion and loss caused by order of the 
city, etc., become very material. In spite of these clauses it is generally held,® 
at any rate when an explosion folles an “accidental fire,” that the insurance 
company is not exempt from lial ty. In the same way* the courts would 
probably disregard the second exception in case of property destroyed by the 
city to stop a conflagration. But, if the contract be interpreted, it would seem 
that these exceptions should be effective.® 

The alternative question (2) of the right of the owner to recover from the 
municipality has almost always, in the absence of statute, been answered in the 
negative. The courts have based this result most soundly on the ground that 
the municipal corporation is strictly limited? by its charter, and they have only 
suggested the possibility of a quasi-contractual right. This right Mr. Wigmore 
strongly advocates. The most cogent analogy advanced in favor of his theory 
seems to be the doctrine of general average ® in maritime law, under which every 
person whose property is preserved at the expense of another’s is liable to 
contribution in proportion to the value of his share of the cargo. But the 
language of the only case® applying the suggested quasi-contractual doctrine 
under circumstances like the present, is “ that those for whose supposed benefit 
the sacrifice is made should be liable.” A “supposed benefit”’ seems too conjec- 
tural to found an action in implied assumpszt, and it is equally conjectural 
whether the city as a whole enjoyed the “ supposed benefit.” As the certainty 
of the benefit and of the party benefited, which are fundamentally requisite in the 
law of general average, are both lacking here, no action for quasi-contractual 
contribution should lie against the municipality. Instead, the remedy would 
seem to be legislation, in view of which the writers append the draft of an 
all-embracing statute. 


CONDITIONS IN CONTRACTS. — The influence of the teachings of Professor 
Langdell and Professor Williston on the subject of conditions in contracts is 
evidenced by a recent article by Mr. George P. Costigan, Jr., who gives a sum- 
mary of the questions. Conditions in Contracts, 7 Colum. L. Rev. 151 (March, 
1907). The writer first defines the three classes of conditions, — express con- 
ditions, those implied in fact, and those implied in law. He indicates pointedly 
that while the first two classes are practically alike, the third differs greatly 


1 Mass. Rev. L. 1902, c. 118, § 60. 

2 Brady v. N. W. Ins. Co., 11 Mich. 425. 

8 Cohn v. Nat’l Ins. Co., 96 Mo. App. 315, 3179. 

* The Metropolitan Fire Brigade Act, 28 and 29 Vict., c. 90 § 12, provides that damage 
occasioned by the Fire Brigade in “pulling down” buildings to put an end to a fire 
“shall be deemed to be damage by fire within the meaning of any policy against fire.” 

5 Washburn z. Ins. Co., 2 Fed. Rep. 304. 

6 Hustace v. Phoenix Ins. Co., 175 N. Y. 292. 

7 Field v. City of Des Moines, 39 Ia. 575. 

® See Star of Hope, 9 Wall. (w S.) 203, 228. 

® Bishop v. Mayor, 7 Ga. 200. 
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from them both, in that it rests not upon the intent of the parties, but, without 
regard to any intent, is read into the contract to meet the ends of justice.1_ The 
article proceeds with a short worms f of the subject from the time when the 
promises in a contract were regarded as independent, until, under Lord Mans- 
field,? they became so dependent that the party stage eos generally ge to 
show performance or offer to perform to put the other party in default. The 
writer then considers the classes of conditions more specifically. 

In these details he fails to trace clearly the principles stated earlier in his 
article. He does not point out that the materiality of a breach, depending on 
the — of a condition implied in law, should be decided on grounds of 
justice rather than on the intention of the party to repudiate.* Nor does he 
show that the reason why a breach zm dimine is more likely to be material than 
a breach after part performance is because a forfeiture is more likely to result 
in the latter case.* There is considerable discussion regarding a breach which 
“goes to the essence,” but this phrase does not carry us very far when we are 
looking for a basic principle. The writer shows by his own wording how the 
term “implied condition ” is likely to mislead,® when, in discussing the question 
of anticipatory breach, he says that “it is an implied condition of a contract 
that the promisor shall not announce beforehand that he is not going to per- 
form.” He would seem to mean by this statement that the reason for giving a 
defense rests upon the court’s interpretation of the intent of the parties. In 
the very next statement, however, he shows that the defense is really equitable 
when he adds that the party may withdraw the repudiation at any time before 
it has been acted upon. The article would have been more valuable if it had 
brought out more clearly this fundamental distinction between the different con- 
ditions, and devoted less space to the general summary. 


ALIEN Contract LABOR Law, THE. Samuel P. Orth. Reviewing the growth of 
legislation and its interpretation by the courts. 22 Pol. Sci. Quar. 49. 

AMENDMENT OF STATE ConsTITUTIONS. James Wilford Garner. A strong argu- 
ment for more wieldy procedure, founded on a careful review of the constitutional 
provisions and observation of their workings. 1 Am. Pol. Sci. Rev. 213. 

APPLICABILITY OF THE RULE REs IpPSA LOQUITUR AS BETWEEN MASTER AND SER- 
VANT. Anon. 13 Case & Comment 118. See 20 Harv. L. REv. 228. 

CAN THE UNITED STATES BY TREATY CONFER ON JAPANESE RESIDENTS IN CAL- 
IFORNIA THE RIGHT TO ATTEND THE PUBLIC SCHOOLS? William Draper Lewis. 
Answering this question in the affirmative. 55 Am. L. Reg. 73. See 20 Harv. 
L. REV. 337. 

COMPENSATION FOR PROPERTY DESTROYED TO STOP THE SPREAD OF A CONFLA- 
GRATION. Henry C. Halli and John H. Wigmore, 1 Ill. L. Rev. 501. See supra. 

ConDITIONS IN Contracts. Geo. P. Costigan, Jr. 7 Colum. L. Rev. 151. See 
supra. 

CONSTITUTIONAL POSITION OF THE HousE OF Lorps, THE. G. Glover Alexander. 
Considering its position at present as opposed politically to the House of Commons, 
and the possibilities of its reform. 32 L. Mag. & Rev. 129. 

DELAY AS A DEFENSE TO SPECIFIC PERFORMANCE. Sarat Chandra Chaudhri. 
4 Allahabad L. J. 55. 

ENFORCEMENT OF INTERNATIONAL ARBITRAL AWARDS, THE. Aula Gentium. 32 
L. Mag. & Rev. 155. 

EQUITABLE OWNERSHIP. Anon. Pointing out the tendency to treat certain equitable 
rights not as mere choses in action but as rights 7z rem. 122 L. T. 312. 


1 See 19 Harv. L. REV. 462. 

2 Kingston v. Preston, 2 Dougl. 689. . 

8 Freeth v. Burr, L. R. 9 C. P. 208; see 14 Harv. L. REV. 317, 323. 

* Cf. Boone wv. Eyre, 1 H. BI. 273 n., where a defense was refused presumably be- 
cause a forfeiture would result, and Duke of St. Albans v. Shore, 1 H. Bl. 270, where 
a defense was given under very similar facts, except that there was no forfeiture. 

5 See 14 Harv. L. REV. 421, 424. 
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IMPRISONMENT OF CRIMINAL CORPORATIONS, THE. Donald R. Richberg. Replying 
to objections recently expressed against the theory, that, as a penalty for crimes 
of corporations, the state should take over the management of the corporate busi- 
ness for a certain time and reserve its profits wholly to the use of the state. 19 
Green Bag 156. 

JURISDICTION AND PRACTICE UNDER THE ACT OF CONGRESS, APPROVED JUNE Ith, 
1906, RELATING TO THE LIABILITY OF COMMON CARRIERS TO THEIR Em- 
PLOYEES, THE. John 7. Harris. 12 Va. L. Reg. 866. 

Law CHANGES Proposep. A. U. M. Suggesting federal divorce regulations within 
the present powers of Congress. 68 Alb. L. J. 383. 

LEGAL ASPECTS OF THE SUBMARINE CABLE AND WIRELESS TELEGRAPH IN WAR. 
Charles L. Nordon. Advocating an international rule to determine under what 
circumstances cables may be cut. 32 L. Mag. & Rev. 166. 

Lonc-HAUL LEGISLATION AND LAW-WRITING, BEING REFLECTIONS UPON A NEW 
WorK ON RAILROAD RATE REGULATION. Charles E. Grinnell. Criticizing The 
Law of Railroad Rate Regulation, by Profs. J. H. Beale, Jr., and Bruce Wyman, 
41 Am. L. Rev. 1. See 20 Harv. L. REv. 340. 

MARRIAGE IN RoMAN Law. Emile Stocquart. 16 Yale L. J. 303. 

PRESUMPTIONS AS ‘TO PossIBILITY OF IssuE. Axon. Discussing under what cir- 
cumstances the court will disregard the possibility of issue. 122 L. T. 405. 

TREATY-MAKING POWER AND THE RESERVED SOVEREIGNTY OF THE STATES, THE. 
Arthur K. Kuhn. Contending that where a state law and a treaty conflict the 
former must give way. 7 Colum. L. Rev. 174. 
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THE FEDERAL POWER OVER CARRIERS AND CORPORATIONS. By E. Parma- 
lee Prentice. New York: The Macmillan Company. 1907. pp. xi, 244. 
8vo. 

In April, 1800, Thomas Jefferson wrote to Edward Livingston : 

“ The House of Representatives sent us yesterday a bill to work Roosewell’s 
copper mines in New Jersey. 1 do not know whether it is understood that the 
Legislature of Jersey was incompetent to do this, or merely that we have con- 
current legislation under the sweeping clause. Congress are authorized to 
defend the nation. Ships are necessary to defense; copper is necessary for 
ships; mines necessary for copper; a company necessary to work mines ; and 
who can doubt this reasoning who ever played at ‘This is the House that 
Jack Built ’?” 

Plainly “ men may construe things after their fashion clean from the purpose 
of the things themselves.” P 

To meet such perverted methods is the purpose of Mr. Prentice’s book. 
The work now put forward in small compass is part of the results of twenty 

ears of study devoted by a trained eunsiaationsk lawyer to the question, how 
ar the Congress may constitutionally legislate in regard to corporations and 
common carriers of goods and persons. These questions belong to the domain 
of constitutional history. In following this development legal decisions tell but 
part of the story. The practice of states and of Congress must also be con- 
sidered. Undisputed constructions are not often involved in litigations, and 
may appear only by study of constitutional practice, which for this reason is 
sometimes more important than decisions of the highest court. In this history 
the purpose of state and federal statutes and the contemporary significance of 
legal decisions have been exhaustively studied, and the results clearly, logically, 
and concisely stated. Much new material is made available, and important 
decisions are shown to have a meaning quite different from that which a mod- 
ern reader would receive from the reports alone. 

This is especially true of the great case of Gibbons v. Ogden. Marshall's 
broad references to a federal power to regulate commerce which was plenary 
and supreme, relate, Mr. Prentice says, only to coasting trade and the federal 
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revenue. His conclusion is supported by a long and almost forgotten history 
of interstate transportation under state law. Federal power over commerce did 
not in the beginning extend over land transportation. 

If, after reading this striking history, we turn again to Marshall’s decision, his 
statement, that the sense of the nation as to the power of Congress within the 
states “is unequivocally manifested by the provisions made in the laws for 
transporting goods by land between Boston and Providence, between New 
York and Philadelphia, and between Philadelphia and Baltimore ” (9 Wheat. 
196), will be read and re-read with wholesome amazement. We should expect 
to find that there were then federal statutes which, in the — meaning of 
the phrase, could be said to regulate land transportation. There were no such 
statutes. The reference is to laws allowing a drawback of customs duties upon 
exportation of imported goods (e. g., Act of March 2, 1799, § 79). This simple 
test shows how necessary, for any adequate comprehension of constitutional de- 
velopment, is just such a careful study and analysis of constitutional history as 
Mr. Prentice has made. 

Following the discussion of the constitutional convention, the case of Gibbons 
v. Ogden, and the early history defining federal and state powers, Mr. Prentice 
traces the course of subsequent history, the influence of slavery, of railroads, 
and the unforeseen and hardly traceable course of development by which land 
carriers have come within federal jurisdiction. This jurisdiction was not estab- 
lished at the time of the “ Windom Report” in 1874, and the argument of that 
report for extension of federal power over land transportation has not prevailed. 
The existing power comes from sources not then thought of, and is of a differ- 
ent nature, and subject to other restrictions, than would have been the case had 
the power been, as the report argued, within the original scope of the com- 
merce clause. 

The concluding chapters of the book contain a review of the Sherman Act 
with reference to the field for its operation as fixed by the constitutional inter- 
pretation of over a hundred years, together with a full discussion of the decisions, 
state and federal, applying the provisions of the statute. 

In this connection Loewe v. Lawlor (148 Fed. Rep. 924, Dist. Conn.), re 
ported since Mr. Prentice’s book appeared, deserves attention. This case pre- 
sents in a new aspect the rule of Gibbs v. McNeeley, which Mr. Prentice so 
strongly criticizes.(pp. 198-204, 215). Hitherto the Supreme Court has placed 
the same construction upon the Sherman Act whether applied to combinations of 
capital or of laborers. Guilt or innocence of the charge of conspiracy has been 
determined by the character of the defendants’ design and of the acts done for 
its accomplishment, not by the defendants’ employment or walk in life. The 
Constitution, too, has been consistently interpreted. There has been no vary- 
ing interpretation by which federal jurisdiction is at times broadened to include 
some combinations and at times narrowed to exclude other combinations. In 
Gibbs v. McNeeley the Circuit Court of Appeals, Ninth Circuit, departed from 
previous interpretations by extending the operation of the Sherman Act to 
cover combinations of corporations which had formerly been within state control 
alone, a decision which has been followed in several cases. This extended 
jurisdiction the court in Loewe v. Lawlor now refuses to recognize in the case 
of labor unions. Constructions which lead to these contradictions are hardly 
less than the repeal of law. It is to be hoped that long-recognized principles 
may soon again prevail. Of this, perhaps, Pocahontas Coke Company v. 
Powhattan, etc., Co. (56S. E. Rep. 264) and other cases of similar character, 
as well as ene pom able report on Woman and Child Labor (H. R. 7304, 
_ 59th Cong., 2nd Sess.), submitted-on February 6, 1907, may perhaps give some 
sign. 

book is valuable for lawyers,— even for that much-tried brother, the 
“practicing ” lawyer. But it has a wider scope. It should be put — forced, 
if need be —into the hands of every Senator and Member of Congress. 
R. W. 
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AcT OF STATE IN ENGLISH Law. By W. Harrison Moore. London: John 
Murray. 1906. pp. xi, 178. 8vo. 

When we learn on the first page of the introduction that “in modern times 
‘matter of state’ connotes that the relation to which it applies is not one 
of law, or at any rate of municipal law,” we expect to be led through fields 
of theoretical discussion of abstract points, never to be brought out in courts of 
law. But some one hundred and sixty cases, many of them arising on questions 
of the annexation of territory and the peculiar nature of our states as independent 
sovereignties, have given the author a considerable framework whereon to build. 
A chapter is devoted to the difficult subject of the status of martial law in our 
system of jurisprudence. After considering the various theories and the law as 
presented by the cases, Mr. Moore suggests as a solution the view taken in Zr 
parte Marais ({ 1902] A. C. 109) that “war exists not merely where the civil 
courts have been overthrown, but also wherever the circumstances of the war 
have made the military authority predominant in fact, so that all other organs 
are plainly subordinate to them.” It then remains for a civil court to determine 
whether war exists at a given place by making an inquiry into the actual exi- 

encies of the military situation, but without considering any question of justify- 
ing by necessity the particular act complained of. Under this view civil society is 
not dissolved even temporarily, but a military organization is superimposed upon 
it. The question of how far the adoption by his sovereign of the act of an 
alien, otherwise a crime against the law of another country, will yield immunity 
to that subject is interestingly considered. The difficulty lies in the fact that 
adoption by the foreign sovereign should make it an “act of state ” not conusable 
in municipal courts, but a matter to be settled through diplomatic channels, 
whereas such a view, if admitted.to its full extent, would have the effect of sur- 
rendering to such sovereign jurisdiction over another soil. The widespread 
consequences of Quinn v. Leathem ( [1901] A. C. 495) are shown by the sug- 
gestion, apart from the question of act of state, that since an alien has liberty,. 
though no right, to enter British territory, by that case any effectual prohibition 
would undoubtedly be an actionable wrong. The discussion of the rights and 
obligations of an individual under a treaty is also particularly pertinent. 

Where there is an extended discussion of the principle of a case it is perhaps 
unfortunate that the facts are not always stated together with the ratio decidendi, 
so that the reader may form his own conclusion as to the principle to be deduced. 
The carelessness of the proof-reader at one of two points is painfully evident, and 
it would: be a convenience, where reference is made to a case already taken up, 
to have the page on which it is discussed mentioned. These minor blemishes 
cannot detract from the interest and intrinsic value of a volume which shows 
the result of much thought and research upon a comparatively undiscussed 
subject. M. F. 


OUTLINES OF CRIMINAL LAw. By Courtney S. Kenny. Revised and adapted 
for American Scholars by James H. Webb. New York: The Macmillan 
Company. 1907. pp. 404. 8vo. 

In preparing this edition two classes of readers have been kept in mind by 
the editor : -first, the student of law; secondly, the general reader and students 
of subjects wherein a general knowledge of criminal law may be of advantage. 
The original English edition contained chapters on the English courts and pro- 
cedure, the problems of punishment and coming changes in the criminal law. 
These have been omitted from the present edition. 

Considering the work from the point of view of the general reader or student 
who is not engaged in a technical study of the law, the work deserves commen- 
dation. The lucidity of expression, the illustration of abstract principles by 
interesting cases, the discussions of the nature of a crime and the purpose of 
punishment, make the book attractive and very readable. 

From the point of view of its adaptation to the use of the student of law in 
an American law school, the work, admitting its above-mentioned merits, is, per- 
haps, more open to adverse criticism. The proportion of American to English 
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cases is somewhat less than one totwo. This is for the most yes unobjection- 
able, for if the law is clear it may perhaps as well be illustrated by English as by 
American decisions. It would seem, however, questionable whether the student 
should not, on so important a point as the question of when possession passes 
in larceny when the transfer is under a mutual mistake (p. 206), where the law 
is not yet clear, have had his attention directed to the American decisions. So, 
the proposition that “a conviction could probably be obtained for an attempt to 
incite, or an attempt to conspire ” (p. 75), makes no reference to either English 
or American decisions. — So, in the question of the necessity of retreat in the case 
of homicide in self-defense (p. 95), where the American decisions are in decided 
conflict, there is no reference either to them or to the magazine articles on the 
point. In one instance a citation has been made of the decision of a lower 
court (p. 75, People v. Gardner, 73 Hun (N. Y.) 66), overlooking the fact that 
the case was reversed on appeal (People v. Gardner, 144 N. Y. 119). 

Taking the work by the large, however, for what it is, an elementary treatise, 
it is good. The American cases that are cited are chosen with discrimination, 
the statements as to American law are accurate, and the additions to the text 
skilfully made. H. A. B. 


THE PRISONER AT THE BAR.’ By Arthur Train. New York: Charles 
Scribner’s Sons. 1906. pp. xiv, 349. 8vo. 

In this book the author presents the workings of the machinery of criminal pro- 
cedure in New York City. He handles, however, questions and conditions that 
are sufficiently general to make the book’s appeal more than local. His experi- 
ence as an assistant district attorney in New York County especially fits him for his 
task, and puts at his command a plentiful supply of interesting anecdotes, en- 
abling him to drive home his pen clearly and forcibly. The book is written in 
a popular style for the general public. r. Train has no pet theories to exploit, 
nor a thesis to prove: his aim, as he points out, is to give information on a 
subject about which the average man is curiously ignorant, and still more curi- 
ously unconscious of the extent of his ignorance. Some sane philosophizing 
and a reasonable amount of salutary criticism accompany his exposition, and 
serve to point out fairly the strongholds, the weaknesses, and the needed reforms 
in our present system of criminal procedure. 


REGULATION OF COMMERCE UNDER THE FEDERAL CONSTITUTION. By 
Thomas H. Calvert. Northport, N. Y.: Edward Thompson Company. 
1907. pp. xiv, 380. 8vo. 

A TREATISE ON THE LAW OF TAXATION BY SPECIAL ASSESSMENTS. By 
we H. Hamilton. Chicago: George I. Jones. 1907. pp. Ixxxv, 
937. 8vo. 
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ACCORDING TO EVOLUTION OF CONSTITUTIONAL. By Masuji Miyakawa. 
Washington: The Wilkins-Sheiry Co. 1906. pp. xiv, 260. 
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ford: At the Clarendon Press. London and New York: Henry Frowde. 
1907. pp. xxxii, 408. 8vo. 

A SHorT ACCOUNT OF THE LAND REVENUE AND ITS ADMINISTRATION IN 
BRITISH INDIA, with a Sketch of the Land Tenures. By B. H. Baden- 
Powell. Second edition, revised by T. W. Holderness. Oxford: At the 
Clarendon Press. 1907. pp. vi, 254. 12mo. 
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